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The Federal Public Health Service 


BY JOHN W. TRASK 
Assistant Surgeon General, United States Public Health Service 


HE ‘Public Health 

Service is that 

branch of the Fed- 

eral government 

charged _ directly 

with matters per- 

taining to public 

health in so far as the Federal 

|| government has jurisdiction in 

\ these matters. The ultimate 

control of local sanitary condi- 

tions has been construed under the Con- 

stitution to reside in the several states, 

being a part of the police powers not 

delegated to the Federal government. 

The nation, through its public health 

service, however, has a broad field in 

which it can actively engage in sanitary 

work, inasmuch as to it falls the respon- 

sibility of preventing the importation of 

disease from foreign countries, of pre- 

venting the spread of disease from state 

to state; and of assisting the states, when 

requested, in the solution of their various 

public health problems, and at times of 

acting as their common agent or servant 

in carrying out work which can be done 
only in this manner. 


Origin of Public Health Service. 


The public health service is a bureau 
in the Treasury Department, and is the 
product of more than a century’s growth 


and experience. It dates its origin from 
July 16, 1798, when Congress passed an 
act “for the relief of sick and disabled 
seamen.” This act created a medical 
service, the duties of which were added 
to from time to time by other acts, so 
that as the years and decades went by its 
work became largely of a public health 
nature, and the medical relief came to 
represent a relatively small portion of its. 
activities. This evolution in function is: 
shown very well by the names by which 
the service has been officially known. 
Originally designated “The Marine Hos- 
pital Service,” because of its first work 


‘in the giving of medical relief to seamen, 


Congress by an act approved July 1, 
1902, recognized the change in the char- 
acter of its duties by giving it the name 
of “The Public Health and Marine Hos- 
pital Service.” . Again by an act ap- 
proved August 14, 1912, its name was 
changed to “The Public Health Serv- 
ice,” because by this time its public 
health work represented by far the ma- 
jority of its duties, and its work had 
been so increased by numerous acts of 
Congress that it had direct supervision 
over the nation’s public health activities 
in so far as these had been developed. 
The location of the public health serv- 
ice in the Treasury Department is the 
result of its growth from a medical corps 
originally placed in this Department be- 
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cause of its medical duties in connection 
with the care of seamen, a function that 
had always been closely related to the 
customs service. 


Organization. 


The public health service is quasi mili- 
tary in organization, and, under the Sec- 
retary and Assistant Secretary of the 
Treasury, its immediate head is the sur- 
geon general. The service consists of 
143 commissioned medical officers, 221 
acting assistant surgeons, and 48 pharma- 
cists, in addition to professors, technical 
assistants, and other officers and em- 
ployees. The commissioned medical offi- 
cers are commissioned by the President, 
by and with the advice and consent of 
the Senate, after having first passed a 
rigid competitive examination. In this 
way their appointment is entirely di- 
vorced from politics, and the tenure of 
office is for life, unless the officer volun- 
tarily severs his connection by resigna- 
tion, or is dismissed for inefficiency or 
unbecoming conduct. The acting assist- 
ant surgeons are civil service appointees, 
subject to the usual civil service require- 
ments and conditions. 

The appropriation available for the 
work of the public health service for 
the current year totals $2,414,746. 


Functions of Public Health Service. 


Through the public health service, the 
Federal government co-operates with 
the health authorities of the states in- 
dividually and collectively; collects cur- 
rent information of the prevalence and 
geographic distribution of disease; is re- 
sponsible for the administration of the 
interstate quarantine laws and regula- 
tions for the prevention of the spread of 
disease from state to state; suppresses 
epidemics; carries on research work in 
matters pertaining to the public health; 
maintains the national quarantine for the 
prevention of the importation of disease 
from abroad; performs the medical ex- 
amination of immigrants; regulates the 
manufacture and sale of vaccines, se- 
rums, antitoxins, and analogous products 
in interstate traffic; and furnishes medi- 
cal care and treatment to various 
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branches of the government. service, and 
to the seamen of the merchant marine. 
In the performance of the above- 
named functions the officers of the serv- 
ice are on duty in all parts of the world. 
The commission.d medical officers are 
not detailed to any one special duty or 
to any one place, but are subject to as- 
signment and to work wherever the 
exigencies of the service require. 


Prevalence of Disease—Sanitary Conditions. 


Among the fundamental duties im- 
posed upon the Federal Public Health 
Service is that of keeping constantly in- 
formed of the prevalence and geographic 
distribution of disease and of the sani- 
tary conditions of localities. This in- 
formation is essential to the work. of 
the service, as it is likewise to public 
health work wherever carried on. Pub- 
lic health work in its ultimate analysis 
being the prevention of disease, knowl- 
edge of the occurrence, prevalence, and 
geographic distribution of disease is 
necessary for its efficient prosecution. 
The information collected of the preva- 
lence of disease is published currently 
for the benefit of state and local health 
authorities in the public health reports, 
a publication issued weekly in editions 
of 8,000 copies. The publication of this 
data illustrates one of the ways in which 
the Federal government is co-operating 
with the state and local health authori- 
ties. The public health reports show the 
current prevalence of disease, and the 
occurrence of epidemics, also the laws 
and regulations on sanitary matters being 
enacted or promulgated by state and city 
authorities. A knowledge of the occur- 
rence of epidemics and the prevalence of 
disease throughout the country is essen- 
tial to the efficient work of state and 
local health departments that they may 
know of impending dangers and of the 
approach of epidemic diseases; and yet 
this information, although so essential, 
cannot advantageously be collected by 
the state or local authorities, but must 
be collected by the Federal government 
acting as their common agent. This in- 
formation serves also the further pur- 
pose of furnishing the rational basis for 
the prevention of the interstate spread 
of disease. 
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Publication of Sanitary Laws. 


The publication of sanitary laws and 
regulations in the public health reports 
is another illustration of the government 
acting as the common agent of the states 
in doing a work that cannot properly be 
done in any other manner. Making 
readily accessible in this way the legis- 
lative measures being adopted by the 
various authorities renders it possible for 
each to be familiar with the trend of 
sanitary affairs and the action taken by 
others. The effect of this is to make 
health authorities familiar with sanitary. 
legislation to an extent that could hard- 
ly be accomplished otherwise, with the 
result that the better laws and prac- 
tices are being copied, and a uniformity 
of legislation will to a large extent ulti- 
mately be effected. These laws and 
regulations, in addition to being pub- 
lished currently in the weekly issues of 
the public health reports, are periodically 
compiled under subjects and reprinted. 
Various compilations of state laws and 
regulations in force relating to special 
public health matters have also been 
compiled and issued. 


Annual Conferences. 


The surgeon general of .the public 
health service is required by law to hold 
at least one conference each year with 
the state health authorities, for the dis- 
cussion of current sanitary problems, and 
to effect uniformity in sanitary legisla- 
tion and in public health administration 
and practice in ‘so far as practicable. 
Through this conference, the public 
health service is brought into relation 
with the ultimate public health problems 
of the country as they are found in 
states and localities. Through this con- 
ference also the state health authorities 
are brought into relation with the Fed- 
eral service, and can bring to bear their 
collective wisdom and experience as 
counselors of the national government. 
There have been eleven of these annual 
conferences. The last one was held June 
16, 1913, in Minneapolis. 


Model Law. 


The principal matter under discussion 
at this conference was one of special in- 
terest to the legal profession. The con- 
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ference standing committee on morbidity 
reports submitted the draft of a model 
law providing for the notification of the 
occurrence of cases of the preventable 
diseases. The conference, after careful 
consideration and amendment, adopted 
the model law. The significance of this 
adoption, by the official conference, of 
national and state health authorities, is 
that the model law will be recommended 
to the several state legislatures for en- 
actment. The importance of this will 
be readily apparent to lawyers. The pre- 
vention of disease depends upon a knowl- 
edge of the occurrence and prevalence of 
disease. A knowledge of the occurrence 
and prevalence of disease can be obtained 
only by the notification of the occurrence 
of cases. The power to legislate on such 
matters rests in the several state legis- 
latures, so that the only means of sec:r- 
ing uniform action in a public health 
matter, of even so great importance as 
this, is through the several states enact- 
ing similar laws. The model law as 


adopted by the conference may be found 
in the public health reports of June 27, 


1913, at page 1323. 
Investigation and Research Work. 


Another of the important functions of 
the public health service is the investi- 
gation of contagious and infectious dis- 
eases and the research of matters per- 
taining to the public health. The field 
of investigation includes the problems 
peculiar to the national health work and 
sanitary problems, which involve more 
than one state, and which cannot there- 
fore be investigated advantageously by 
local authorities. It also includes re- 
search work in matters of local impor- 
tance, such as the investigation of out- 
breaks of typhoid fever and other dis- 
eases in cities or other communities. 
Among the broader sanitary problems 
made the subject of study may be men- 
tioned the investigation of pellagra, hook- 
worm disease, the pollution of streams, 
and kindred matters. 

The service is frequently called upon 
by state boards of health to investigate 
or suppress outbreaks of epidemic dis- 
eases in localities where the local authori- 
ties are unable to cope with the situation. 
As illustrations of major outbreaks in 
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which the service came to the assistance 
of states, and took charge of the eradi- 
cation of dangerous diseases, will be 
readily recalled the suppression of yel- 
low fever in New Orleans and vicinity 
in 1905, and the more recent plague work 


on the Pacific coast. The service is con- 
tinually being called upon to investigate 
less serious outbreaks of disease, such as 
typhoid fever, epidemic cerebrospinal 
meningitis, infantile paralysis, and 
others; but the extent of the service 
work in these instances is usually limited 
to investigation and the finding of the 
cause or means of spread of the disease, 
the work of eradication or control then 
usually being carried on by local agen- 
cies. 


Control of Labratory Products. 


In connection with the Federal juris- 
diction in interstate matters, the function 
of the Treasury Department, working 
through its public health bureau, in con- 
trolling the manufacture and interstate 
sale of vaccine, serum, and analogous 
products, is of interest. This control is 
maintained under the authority of an 
act of Congress approved in 1902, by 
which biological products, such as vac- 
cines and serums, can be sold in inter- 
state traffic only when produced in lab- 
oratories having umnrevoked licenses 
issued by the Secretary of the Treasury. 
These licenses are issued only after care- 
ful inspection of the producing labora- 
tories, the method of preparation of 
their products, and their facilities 
and equipment, by _ trained  offi- 
cers of the public health service. For 
the purpose of continuous control, in ad- 
dition to the inspections just enumerated, 
the products of licensed laboratories are 
purchased in the open market from time 
to time, and examined in the hygienic 
laboratory to ascertain that a proper 
standard is being maintained for the pro- 
tection of those who may@ise these pro- 
ducts. 


Quarantine Stations. 


Not without interest is the quarantine 
maintained by the public health service 
to prevent the introduction of dangerous 
diseases from abroad. To accomplish this 
the service has officers stationed at ports 
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of entry to which vessels come from for- 
eign countries, and at points of entrance 
of international railroads. There are in 
all forty-four maritime quarantine sta- 
tions situated along the Atlantic, Gulf, 
and Pacific coasts from Portland, Maine, 
to Port Townsend, Washington. Vessels 
coming to the United States from for- 
eign countries are boarded at these sta- 
tions by trained quarantine officers, and 
an inspection of the vessel and its per- 
sonnel made to ascertain that dangerous 
diseases are not being introduced. The 
nature and extent of the inspection nat- 


‘urally depends upon the foreign port or 


place from which the vessel has come, 
and the diseases present or epidemic at 
the port of departure. To carry on this 
quarantine surveillance, and to effective- 
ly prevent the introduction of dangerous 
diseases into the country, it is necessary 
that the quarantine officers have constant- 
ly at their disposal accurate current in- 
formation of the incidence and preva- 
lence of disease in foreign ports and 
places from which vessels come to the 
United States. For this purpose the 
Federal Public Health Service has the 
co-operation and services of the Ameri- 
can consuls located throughout the world, 
and at ports of special importance it is 
in addition represented by its own offi- 
cers. The outbreak in a foreign port, 
of such diseases as plague and cholera, 
is reported by. telegraph, and subsequent 
reports of the progress of the outbreak 
are sent at frequent intervals. The sub- 
sidence of epidemics or outbreaks is also 
reported by telegraph. The information 
of the prevalence of disease thus obtained 
is published weekly in the public health 
reports for the information of all quar- 
antine officers, and when required by the 
exigencies of the case the information is 
telegraphed to the quarantine stations to 
which the knowledge will be useful. 


Hospitals. 


For the medical care and treatment of 
the employees of various branches of the 
government, and of the seamen and offi- 
cers of the merchant marine, the public 
health service maintains 23 marine hos- 
pitals and 118 marine hospital stations, 
where medical and surgical relief are 
given. 








The Federal Public Health Serujce 


Publications. 


The compilations and digests of sani- 
tary laws previously referred to which 
have been issued to the present time are 
here enumerated for the information of 
those who may be especially interested 
in them. 

Municipal Ordinances, Rules, and 
Regulations Pertaining to Public Hy- 
giene, adopted from January 1, 1910, to 
June 30, 1911, by cities of the United 
States having a population of over 25,000 
in 1910. 

Municipal Ordinances, Rules, and 
Regulations Pertaining to Public Health, 
adopted from July 1, 1911, to December 
31, 1911, by cities of the United States 
having a population of over 10,000 in 
1910. 

A Digest of the Laws and Regulations 
of the Various States Relating to the 
Reporting of Cases of Sickness. 


157 


Ophthalmia Neonatorum. An analysis 
of the laws- and regulations relating 
thereto in force in the United States. 

Vaccination. An analysis of the laws 
and regulations relating therete in force 
in the United States. 

Organization, Powers, and Duties of 
Health Authorities. An analysis of the 
laws and regulations relating thereto in 
force in the United States. 

Digest of Laws and Regulations Re- 
lating to Habit-Forming Drugs. 

Common Drinking Cups and Roller 
Towels. An analysis of the laws and 


regulations relating thereto in force in 


Lroak 


the United States. 


Be Content 


A lawyer just admitted, seeking learning and renown 
Believed he would be happy in his little native town, 
But when in court he’d beaten his preceptor once or twice 
He felt his keen ambition take a strong and sudden rise 
In spite of knowing better he was tempted soon to stray 
From paying fields of happiness to pastures far away. 
He went into a city filled with lawyers by the score 
Where hustling for business was something to deplore 


Where midday was no dinner time, but “lunch was on” 
And people took their dinner at his supper time instead 


’twas said, 


He missed the friendly greetings of familiar fellow men 

And wished himself in practice in his native town again. 
And as to large retainers and the clientage he sought 

His dreams and hopes were futile and his efforts came to naught 
Though learning and ability he often times displayed 

The brighter lights were numerous and left him in the shade 
Until at last unknown, outclassed, the awful truth was plain 

He’d left a field of happiness to find a field of pain. 


He often thought of youthful days when with the girls and boys 
He ranged the woods and meadow lots for flowers fair and choice 
And passed the blushing roses rare and fair to look upon 
Expecting there’d be sweeter ones in meadows farther on, 
And how within the farther field he’d sadly changed his mind 
Regretting he had left the fairest flowers far behind. 
’Tis only human nature to overlook the blessings near 
And not enjoy the dearest ones that make us happy here, 
Tis best to be contented and to cultivate the way 
Of trying to enjoy the best that’s with us every day; 
And fortunate the lawyer is when holding well his own, 
To have a paying practice and let well enough alone. 


Witten 





N the large cities 
the world over, 
there has been an 
agitation to better 
housing conditions. 
This movement has 
not sprung up over 


\ night, but has been going on 


for several decades past. Only 

a few weeks ago, the papers of 

this country contained long ac- 
counts of a commission appointed by the 
municipal authorities of Vienna, which 
is going around the world to study hous- 
ing conditions in big cities in order to 
learn what may be done to improve the 
homes of those living in the Austrian 
capital. 

Hardly a day goes by that we do not 
see something in the daily press and in 
our popular magazines laying emphasis 
on the housing problem. In each of our 
larger cities, there are innumerable or- 
ganizations which have appointed com- 
mittees who are devoting their efforts to 
help solve this problem. Not only civic 
clubs, but commercial, religious and so- 
cial organizations are all aroused on the 
importance of this question. 

What does this world-wide and nation- 
wide interest in this problem mean? 
Why are there so many civic, philan- 
thropic and social organizations in all of 
our big cities attempting to do something 
to meet it? Probably this deep interest 
has been taken in this problem over the 
breadth of the world, because it is gen- 
erally recognized that nothing affects the 
moral and physical welfare of the citi- 
zens of a large city more than its hous- 
ing conditions. 

Poor housing means houses that are 
built level with the street and that have 
tiny back yards piled up with ashes, gar- 
bage and filthy rubbish that fill the air 
with stifling odors and spread contagion 
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by means of swarms of flies; it means 
houses that lack sufficient water, drain- 
age and sewerage. 


Evils of Poor Housing. 


Poor housing means _ dilapidation; 
homes that have been lived in by gen- 
erations of tenants, each of which has 
come and left successive strata of dirt 
and countless myriads of germs that 
have gathered in the loose cracks of the 
rotted woodwork and the broken plas- 
ter; it means rear tenements on the alley 
so that the air of those who live in them 
is polluted by the stables and vaults 
alongside. 

Poor housing means, still further, 
rooms so small and with such an inade- 
quate supply of fresh air that no one 
can sleep in them for any great length 
of time without being stricken with 
tuberculosis or some other equally dead- 
ly disease; rooms so dark that the sun- 
shine rarely penetrates into them. Life 
under such conditions necessarily must 
bring with it not alone sickness and dis- 
ease, but the sapping of the vital and 
physical strength of those who live in 
such homes. 


Dark Rooms. 


In the dark rooms of the poor, germs 
of disease not only thrive but multiply; 
the fresh air and sunshine that are the 
greatest enemies of the germs are lack- 
ing to destroy them; tuberculosis, rheu- 
matism, colds, typhoid and other fevers 
are fearfully prevalent among those who 
live in such homes. And what is true 
of the physical well being of the citizen 
is likewise true of his moral well being, 
for today it is a truism that a person who 
is broken down physically has not the 
same moral strength to resist vice, temp- 
tation and crime that one has who is 
physically normal. 
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CROWDED AND DIRTY TENEMENT BEDROOM. 


Environment and Delinquency. 


Miss Harriet Fulmer, former super- 
intendent of the Visiting Nurses’ asso- 
ciation of Chicago, said: “Two-thirds of 
the delinquent children come from homes 
where dirty, illy-ventilated rooms pre- 
dominate; two-thirds of the physically 
ill children from the same; one-third of 
the shiftless mothers from the same; 
two-thirds of the deserting fathers from 
the same. In a study of fifty backward 
children in an ungraded school of a large 
city, forty-three of these children occu- 
pied homes that it should have been the 
business of the state to see did not ex- 
ist.” 

Nor is it any wonder that delinquency 
and crime go hand in hand with bad 
housing, for if the home is dark, con- 
taminatedewith foul air and overcrowded 
by the smallness of the space, it then 
becomes so uninviting that neither the 
young girl nor the young boy has any 
inducement to remain within its walls; 
the young girl has no fit place to invite 
her young friends, and consequently she 
“is forced to seek the dance hall or place 


of kindred type to meet those with whom 
she desires to associate. Is it any won- 
der that boys and men, girls and women, 
too, fly from such homes after a day of 
toil in the grimy shops? 


Environment and Efficiency. 


The heads of all reformatories and 
probation officers will testify, and the 
evidence is conclusive, that environment, 
more than any other, is the greatest cause 
of crime; and what the criminologists 
have discovered about crime, the econo- 
mists have found out is true of efficiency. 
The laborer who sleeps in a room made 
leaden by foul air will find that his 
hours of rest have failed to reinvigorate 
his body. This deadly air, the damp- 
ness that reeks in his home, the germs 
that are waiting to prey upon him, will 
either bring about a disease or a general 
physical debilitation that will reduce his 
earning power and efficiency, and that 
may finally lead to his discharge and thus 
bring about the dependency of himself 
and his family: 











160 





Congested Districts. 


The National Housing commission has 
had produced some “congestion charts” 
which have demonstrated in a startling 
way that children reared under bad hous- 
ing conditions are smaller than children 
of the same sex reared in better hous- 
ing conditions, and that the weight and 
height of children increase as the hous- 
ing conditions improve. It is the in- 
evitable conclusion, that these conditions 
are dwarfing the poor. 

When our communities were still 
smaller, and as long as we were regarded 
as an agricultural nation, the problem 
did not present itself. Those who lived 
on the farm or in the small town and 
village had no difficulty in getting all the 
light, all the air, that was necessary, and 
at the same time there was so much 
ground that sanitary plumbing was not a 
household necessity. With the growth 
of the city and with the congestion that 
goes along with it; the evils of city life 
have gradually developed. As the popu- 
lation became more dense, lands became 
more valuable, and landlords thereupon 
saw that it was to their interest and ad- 
vantage to squeeze as many people upon 
a given plot of the soil as it was possible. 


Unsanitary Tenements. 


In our larger cities the house has grad- 
ually given way to the tenement and 
apartment building. It is a well-known 
fact today, that in our great cities like 
New York and Chicago, the percentage 
of homes, as compared to apartment and 
tenement buildings, that are erected, is 
practically nil, and the tendency has been 
to make the rooms and living conditions 
in these tenements and apartment build- 
ings more unsanitary and less healthful 
as each year has gone by. As the rooms 
grew smaller and darker, as the build- 
ings got older and the plumbing became 
worn out and less sanitary, tuberculosis, 
rheumatism, typhoid and other diseases 
spread more readily and the death rate 
began to jump alarmingly. 


Necessity of Health Department. 


It is these conditions that have neces- 
sitated and brought about the health de- 
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We have 


partment in our great cities. 
been so stupid and so careless in the 
past, that we have paid little or no at- 


tention to our slums. We have been 
willing to spend money lavishly to pro- 
tect property, but not to protect human 
life and health. We have spent and are 
still spending annually large sums of 
money in all of our great cities, for the 
support of the police, fire and educational 
departments, but we stubbornly resist 
giving more than a pittance to our health 
departments, and even we have neg- 
lected to pay sufficient attention to the 
homes of the rich and more fortunate. 
Let any person go into an apartment 
building to-day in a city like Chicago 
or New York, where the rent is high, 
and see the rooms in which the maids or 
servants are compelled to live and sleep! 

The correction of these evils can only 
be brought about by a thoroughly or- 
ganized health and tenement department 
in our cities, and to-day in the entire 
country, from coast to coast, there are but 
few cities that have health departments 
that are more than a mere beginning. 
In New York and Chicago there is a sys- 
tem of periodic sanitary inspection car- 
ried on. So far as the writer knows, 
no other cities, however, cause any in- 
spection of the homes to be made. It is 
only, however, by a method of periodic 
inspections, which should be at least 
semi-annual, that we can be sure that the 
health rules and ordinances of a city 
will be carried out. 

The owner of the real estate and of 
the tenement is generally looking for the 
profit that he can make out of it. He 
will turn a dark closet into a room if he 
is not prevented by the authorities; the 
tenement will be overcrowded unless 
there is a periodic inspection; children 
and grown men and women will be herd- 
ed together and crowded into rooms, 
many of which very often are never pen- 
etrated by the direct rays of the sun, 
unless there is a rigid inspegtion both 
at the time the building is in the course 
of construction and after it has been 
completed and is occupied. The moment 
overcrowding starts in or that people are 
allowed to sleep and live in dark rooms, 
it is certain that many diseases will de- 
velop, spread and become contagious, 
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which tend to debilitate and enervate the 
race at large, and if this debilitation is 
to be prevented, if we are to free our- 
selves as far as possible from many of 
the diseases so prevalent, health depart- 
ments in all of our cities that are larger 
than mere towns, must be established and 
well provided for with funds. 


Sanitary Conditions. 


In most of our larger cities we are 
still paying but the slightest attention to 
sanitary conditions. On the one hand 
we see being erected most beautiful and 
costly buildings, beautiful driveways and 
parks being constructed; we see the 
school becoming better and more effi- 
cient; and at the same time, while all of 
this progress is going on, we permit our- 
selves and our children and our neigh- 
bors’ children to be surrounded with the 
vilest elements of human waste, which 
usually remains around near the homes 
of the poor for a long period of time and 
often remains near the homes of the rich; 
we see spots which should be a delight 
to the eye, and places that should be set 
aside for repose, turned into places for 
the spread of disease and death. 

In almost every one of the big cities 
of this country, as well as the smaller 
ones, vile privies, vaults, sinks, cesspools 
and out door closets still remain. It has 
been estimated by Lawrence Veiller that 
there are 7,000 out door closets in New 
York; that Baltimore has 70,000 earth 
closets; that St. Louis still has 12,000 
privy vaults, and that Chicago and Phila- 
delphia have literally hundreds of thou- 
sands of out door closets; that privies 
and cesspools exist in great numbers in 
Indianapolis, Milwaukee, Pittsburg, 
Cleveland, Cincinnati, Nashville and Bir- 
mingham. 

We still permit our alleys to be used 
for dumping our manure and garbage; 
nothing so attracts the fly as these con- 
ditions, and nothing so spreads disease 
as having the fly to first feast on these 
waste piles and then to contaminate the 
food that we are about to eat. While al- 
leys remain unpaved, as long as their air 
is polluted by decaying garbage and as 
long as disease is spread by permitting 
this garbage to remain unprotected, our 
living and housing conditions can only be 
regarded as semi-barbaric. 


Adequate Appropriation for Health Board. 


The necessity for the creation of health 
bureaus and the giving to them of ade- 
quate appropriations is most clearly 
shown by the following authoritative 
statement : 

“Chicago now has a 21-cent per capita 
health department. A 21-cent health de- 
partment for Chicago can hold the gross 
death rate under 16 per 1000 for a few 
years. It can hold the number of deaths 
frorn diphtheria at about 800; from scar- 
let fever at about 600; typhoid at about 
300, and baby deaths from summer com- 
plaint at about 3000. It can keep small- 
pox epidemics at about twelve years 
apart, and paralyzing epidemic of diph- 
theria or scarlet fever about four or six 
years apart. 

“A health department spending 50 
cents per capita should put diphtheria 
down to, say, 100 deaths per year; scar- 
let fever to about 500; typhoid to 120, 
and cut off 5 per cent. from the consump- 
tion mortality. It should be able to add 
10 years to the smallpox intervals and 3 
or 4 years to the diphtheria and scarlet 
fever intervals. 

“The final conclusion is that we can 
have freedom from preventable diseases 
in proportion as we are willing to pay 
for it. We cannot have something for 
nothing. A 21-cent health department 
means about 15,000 deaths from prevent- 
able disease a year. If we pay more, we 
will have fewer. If we pay less, we shall 
have more. 

“Which shall it be: Dollars or deaths.” 


The question of good housing is so im- 
portant ; it means so much to human wel- 
fare and effort, so much to the upbuild- 
ing of the race both physically and mor- 
ally, so much, to the efficiency of the work 
that we may do, that it is time that the 
citizens of this country as a whole should 
rise up and demand that health depart- 
ments in each of the cities of this coun- 
try be established upon scientific grounds. 


‘ 
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Legal Control of the Manufacture 
and Sale of Food and Drugs 


BY CHARLES WESLEY DUNN 
Of the New York City Bar 
General Counsel for the American Specialty Manufacturers’ Association 


Author of Dunn’s “Pure Food and Drug Legal Manual” 


NTIMATELY re- 
lated to the public 
health is the law 
controling the man- 
ufacture and sale 
of foods and drugs. 

| It is with some 

| surprise, therefore, that we 

\ | learn that this important branch 

vy of the substantive law dates 

back but a few years in its gen- 

eral enactment and effective enforcement 
in the United States. 





Pure Food and Drug Legislation. 


On June 30th, 1906, Congress enacted 
the Federal Food and Drugs Act, mark- 
ing the end of the period of laissez faire 
and the beginning of the period of a na- 
tion wide and persistent demand and 
fruitful accomplishment of the regula- 
tion of the purity and wholesomeness 
and truthful branding of foods and 
drugs. Prior to this date but few states 
could boast of general food and drug 
laws of merit and of public opinion suf- 
ficiently powerful to ensure their en- 
forcement. Deeply are we indebted to 
these pioneer states who demonstrated 
the need for and value of such legisla- 
tion. What a contrast to-day, but barely 
seven years after the placing of the Fed- 
eral Act upon the statute books. From 
the state of a general sentiment, crystal- 
ized here and there into the opinion of 
different and miscellaneous organiza- 
tions, the demand for this character of 
regulation has become a national issue 
adopted by our great political parties and 
crystalized into “popular opinion,” into 
a popular call which must be answered. 


Pure food and drug legislation is not 
the whim of the moment or the passing 
fancy of the reformer. As in all suc- 
cessful efforts to better the health and 
welfare of the people the spirit of the 
true reformer is present. This legisla- 
tion is, however, the logical and true re- 
sult of our commercial development, a 
necessary step in the succession of pro- 
tective measures adopted in the interests 
of the general welfare. It is, perhaps, 
the most beneficent and wholesome leg- 
islation we possess. The making of laws 
which reasonably protect the public 
health is indicative of the highest type of 
statesmanship. 


Changed Conditions of Food Production. 


Living conditions to-day are not the 
conditions experienced some years ago. 
Then local production met local con- 
sumption. The individual family was, 
for the greater part the maker of the 
products necessary for the family con- 
sumption. Commerce was local. With 
the growth of our great and congested 
urban centers and the development of 
methods of transportation and communi- 
cation all commerce was revolutionized. 
Necessity compelled highly centralized 
food production. The economy and 
value of specialized manufacture, pro- 
duction and distribution were obvious. 
Foods and drugs must be produced, 
made, and prepared, and finally distrib- 
uted in enormous quantities. Science 
kept pace with this development. The 
ingenuity’ of man bestowed the blessing 
of canned foods, the packing of products 
in hermetically sealed containers, pre- 
serving their wholesomeness and delicacy 
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for an indeterminate period. The sani- 
tary packaged food was developed. Sci- 
ence and the revolution in the facilities 
of commerce within a short period of 
time wrought an almost magical change. 
The seasons no longer ruled. The four 
quarters of the 
world furnished 
their particular and 
choice productions 
to grace the tables 
and tempt the most 
discriminating 
tastes. 

As the food and 
drug industries de- 
veloped commercial 
conditions became 
a factor. Competi- 
tion became sharp- 
er, margins of 
profits smaller. The 
unscrupulous man- 
ufacturer and 
dealer found it 
possible and profit- 
able to cheapen 
their products, to 
reduce their qual- 
ity and, without 
notice, to dispose 
of the same to an 
unsuspecting pub- 
lic. Investigation 
proved that the 
element of fraud 
was __ increasing. 
Substances of questionable wholesome- 
ness were permitted an unrestricted use. 
The honest manufacturer who gave value 
for value, quality as well as purity, found 


conditions becoming intolerable and that - 


such unwholesome competition led 
straight to commercial ruin and destruc- 
tion. The honest trade demanded pro- 
tection against such conditions by gov- 
ernmental regulation. The public was 
not unmindful of these conditions, of the 
growing prevalence of adulteration and 
misbranding. Energetic protests per- 
sisted. The public generally was edu- 
cated to a realization of the meaning of 
the situation. Students of these condi- 
tions realized that National legislation 
was essential to fully crystalize the pub- 
lic sentiment and completely regulate 
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interstate commerce and serve as a stand- 
ard for uniform state legislation. In the 
late eighties a pure food convention was 
called in Washington marking the be- 
ginning of a united effort to obtain 
national legislation. Years of agitation 
culminated in the 
Federal Food and 
Drugs Act of June 
30th, 1906. 

A marked change 
in the attitude of 
the government de- 
veloped, a change 
entirely logical and 
compelled by exist- 
ing conditions. The 
buyer formerly 
must buy at his 
peril. The com- 
mon law maxim 
“caveat emptor,” 
operated. The ope- 
ration of this rule 
in the barter and 
trade in necessities 
as foods and drugs 
is not in favor of 
the public. The 
door is left wide 
open for unlicensed 
fraud and adulter- 
ation and places 
the consumer en- 
tirely at the mercy 
of the commercial 
conditions above 
indicated. It must be stated with frank- 
ness and force that the ordinary con- 
sumer has litlte opportunity or desire 
to analyize the products purchased 
as to their purity and wholesomeness 
and is easily influenced by attractive 
statements. The civil law maxim 
“caveat venditor,’ “let the seller be- 
ware” became the necessary principle un- 
derlying the regulation of the commerce 
in foods and drugs. Such is the case. 


Co-operation by Manufacturers. 


The salutary effect of this legislation 
has been marked. In his latest annual 
report the Food and Drug Commissioner 
of one of our largest states remarks that 
experience has proven that ninety-five 
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per cent of the trade is honest. The per- 
centage of samples found in violation of 
law may appear to be increasing and 
point to the erroneous conclusion that 
the law operates to no effect. The offi- 
cials, however, have learned who the vio- 
laters are and 
indiscriminate 
sampling is no 
longer the pro- 
cedure. Most 
manufacturers 
and dealers are 
honest and aim 
to conduct their 
business not 
only with due 
regard for the 
law but in ac- 
cordance with 
the strictest 
principles of 
commercial mo- 
rality. They 
desire to co- 
operate with the 
government and 
state officials in 
every way, be- 
lieving that rea- 
sonable regula- 
tions are not 
only necessary 
in the interests 
of the consumer 
but also in the 
interests of 
wholesome com- 
mercial activity. 
The authority for the Federal legisla- 
tion rests in the supreme and plenary 
power of Congress, prescribed by the 
constitution, to regulate commerce among 
the several states and with foreign na- 
tions. The power of Congress to keep 
the channels of interstate commerce free 
from adulterated and misbranded arti- 
cles of foods and drugs has been sus- 
tained by our highest court. In the ex- 
ercise of their reserved police power it 
is competent for the states to govern 
their internal commerce and to adopt 
protective measures of a reasonable char- 
acter in the interest of the health, safety, 
morals and welfare of their people. De- 
spite the diversity of legal authority the 
purpose of all food and drug legislation, 
National and State, is to protect the con- 
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Upper Picture—Basement Bakery Showing Bad Conditions. 
Lower Picture—Modern Bakery with Plenty of Light and Air. 
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sumer. Under our dual system of gov- 
ernment, National and State, conflicting 
legislation is possible. It is essential that 
all commercial legislation, National and 
State be harmonious. Most manufactur- 
ers send their products into interstate 
commerce. Di- 
versity in the 
various regula- 
tions propor- 
tionately _—_bur- 
dens commerce, 
adding to the 
difficulty of 
manufacture, 
production and 
distribution, so 
adding to the 
cost of such 
manufacture, 
production and 
distribution, and 
is reflected in 
the increased 
cost at retail. 

Uniformity of 
the food and 
drug laws and 
regulations _is 
essential. Rea- 
sonable regula- 
tion is neces- 
sary, undue and 
unreasonable 
regulation ope- 
rates to the dis- 
advantage of 
the consumer, 
as well as the 
manufacturer or producer. 3y so uni- 
formity is meant harmony in the funda- 
definitions of adulteration and 
misbranding. Authentic and scientific 
definitions of the purity of food products 
established by the Federal government 
would serve as the standard for similar 
State definitions and promote uniformity. 
Differences in the various technical label- 
ing requirements are unnecessary and ex- 
pensive. Supplemental legislation by the 
states will, probably, be necessary due to 
local exigencies. 














The Progress of Public Health and the 
Need of Increased Federal Health 


Activities in the United States 


BY GEORGE M. KOBER, M. D., LL. D. 


ROFESSOR Fink- 
elnburg, of Bonn, 
estimates that the 
average length of 
human life in the 
sixteenth century 
was only between 
| eighteen and twenty years, and 
|} at the close of the eighteenth 
century it was a little over thirty 
years, while to-day it varies in 
different countries from less than twenty- 
five to more than fifty years. The span 
of life since 1880 has been lengthened in 
civilized countries over eight years. No 
two factors have contributed so much to 
the general results as the improvement of 
the air we breathe and the water we 
drink. Indeed, we have ample evidence 
that with the introduction of pure-water 
supplies and sewers the general mortality 
in numerous cities during the past fifty 
years has been reduced fully one half, 
the good effects being especially shown 
by a marked decrease in the number of 
deaths from typhoid fever, diarrheal dis- 
eases, and consumption. 

The death rate in the city of New 
York from 1850 to 1854 was 38 per 
1,000, while in 1911, in spite of the den- 
sity of population, it was 15.2 per 1,000, 
which means a saving of something over 
50,000 lives each year in that city alone. 

The mortality in the registration area 
in the United States has declined from 
18.6 per 1,000 in 1880 to 15 in 1910, 
which means a saving of something over 
300,000 lives a year in the country at 
large. 

The reduction in the death rate from 
typhoid fever since 1880 amounts to 
41.90 per cent., the death rate from con- 
sumption has decreased 48 per cent and 
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the mortality from diphtheria and croup 
during the same period has been reduced | 
80.40 per cent; the mortality from diar- 

rheal diseases in children under two years 
of age in many communities also shows 
marked decreases. These results are the 
direct outcome of preventive medicine, 
and are as gratifying as they are striking. 


Influence of Water Supplies upon Typhoid 
Fever Death Rates. 


It has long since been known that 
rivers are always purer near their 
source, the amount of impurities in- 
creases as we descend the stream, be- 
cause the water courses are the natural 
drainage channels of the country, and 
the wastes of human life and occupa- 
tions find their way into the streams. It 
is also well known that our large Ameri- 
can rivers are the sewers and at the same 
time the source of water supply for near- 
ly all the cities located on their banks. 
These cities show, moreover, a marked 
prevalence of typhoid fever, thus con- 
firming what has been observed over and 
over again, that this disease, as also 
cholera, dysentery, and diarrheal dis- 
eases, can be carried from one town or 
city to another by means of inland water 
ways. Indeed, the question is one of ex- 
treme interest even to the residents along 
the Great Lakes; we know that large 
cities like Buffalo, Erie, Cleveland, De- 
troit, and Milwaukee discharge their sew- 
age into the lakes, and we also know how 
some of these cities, notably Chicago and 
Cleveland, suffered from typhoid fever 
visitations by contaminating their own 
water supplies. It is also a well-known 
fact that many of the cities were obliged 
to resort to purification of their water 
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supplies in order to arrest the ever in- 
creasing typhoid fever wave. 

For the purpose of determining the 
influence of the quality of the water on 
the typhoid fever death rate in general, 
the writer collected data from sixty-six 
American cities with a population of over 
30,000, classified according to their water 
supply. The tables and charts were pre- 
sented at the first conference on the con- 
servation of natural resources held at the 
White House May, 1908. A summary of 
the typhoid fever death rates is here 
given. 


Mean typhoid fever death rate from 

1902 to 1906 per 100,000 of population. 
5 cities using filtered water .... 16.2 
4 cities using ground water from 

large wells 18.5 
18 cities using impounded and con- 

served rivers or streams .... 18.5 
8 cities using water from small 

lakes 19.3 
7 cities using water from the 

Great Lakes 32.8 
5 cities using both surface and un- 

derground water 45.7 

19 cities using polluted river water 61.6 

The rates for cities using unpurified 
river water fluctuated from 33.1 at 
Minneapolis to 122.1 at Pittsburg, while 
Philadelphia and Cincinnati had a rate 
between 50 and 60. 

It is gratifying to report that, accord- 
ing to the Journal of the American Med- 
ical Association May 31, 1913, a great 
reduction has occurred in the typhoid 
death rate of these cities as a result of 
purification of their water supplies; 
the rate for Minneapolis in 1912 
was 11.5; Pittsburg, 12.7; Philadelphia, 
12.5; and Cincinnati, 7.5. 

These statistics, in spite of the many 
other factors concerned in the dissemi- 
nation of typhoid fever, conclusively 
show that the water supply plays the 
most important role in the spread of the 
disease. 

The writer’s estimate is that about 80 
per cent of the cases of typhoid fever 
are water and milk borne, and about 20 
per cent may be spread by the agency of 
flies, personal contact, bacillus carriers, 
the consumption of raw oysters and shell 
fish raised in sewage polluted waters, or 
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the eating of strawberries, radishes, cel- 
ery, and other vegetables and fruits 
which have been contaminated with in- 
fected night soil. 

In the White House address, the writer 
presented charts and tables showing that 
since 1881 the death rate from typhoid 
fever had fallen in fourteen countries 
and cities from an average of 42.3 to 18.1 
per 100,000 of population, a reduction 
of 54.3 per cent. He also presented a 
chart showing the effect of change in 
water supply on typhoid fever death rates 
in seven American cities. 

The average annual typhoid death rate 
before the change was 69.4, and after 
the substitution of a pure supply it fell 
to 19.8 per 100,000, a reduction of 70.5 
per cent. 

It has been urged that improved meth- 
ods of medical treatment are responsible 
for a considerable reduction in the death 
rates from typhoid fever, but when we 
see such a striking change immediately 
after the installation of filtration plants, 
as in the case of Albany, Lawrence, Phil- 
adelphia, Pittsburg, and Cincinnati, for 
example, we are forced to the conclusion 


that the substitution of a pure supply for 
a previously contaminated one plays the 
most important role by diminishing pri- 
marily the number of cases. 


The Hygienic Value of Pure Water. 


Accordifig to the census of 1900, there 
were 35,379 deaths from typhoid fever 
in the United States during that year, 
and, based on an estimated mortality of 
10 per cent, it is within reason to assume 
a yearly prevalence of 353,790 cases of 
this disease. If we calculate the average 
cost for care, treatment, and lass of work 
to be $300, and the average value of a 
human life at $5,000, we have a total 
loss in the United States of $283,032,000 
from one of the so-called preventable dis- 
eases. In 1902 I wrote, “Reduce the 
prevalence of the disease one half, which 
has been accomplished in Europe, and 
can be done here, and the question of 
hygienic value of pure water will be an- 
swered from an economic point of view.” 

We have no similar returns for the 
whole of the United States for the cen- 
sus year of 1910, but the number of 
deaths from typhoid fever in the regis- 
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tration area which covers 58.3 per cent 
of the entire population was 12,673, 
equivalent to a death rate of 23.5 per 
100,000 population, or nearly one third 
less than the rate shown for the period 
1901-1905 (32.2), the rate for 1911 was 
21 per 100,000. Bulletin 112 on Mortal- 
ity Statistics 1911, p. 28, says: “The 
mortality from this cause in the United 
States is still far in excess of that of 
progressive European countries; if it 
could be reduced by three fourths, so that 
it would be only 5 per 100,000, as in 
England and Wales, the Netherlands and 
Prussia for 1910, it would represent a 
saving of nearly 10,000 lives at the period 
of their greatest usefulness as a rule in 
the registration area alone.” 

What has been said of typhoid fever 
is equally true of the other water-borne 
diseases, because the germs or ova of 
these diseases are present in the intestinal 
tracts and presumably also in sewage 
contaminated water. Mr. Allen Hazen, 
one of the most distinguished experts on 
water purification in America, has con- 
clusively shown that as the result of fil- 
tration plants in five cities supplied pre- 
viously with impure water, there was not 
only a reduction of 81 per cent in the 
deaths from typhoid fever, but also a 
marked reduction in the general death 
rate. His computations clearly indicate 
that, where one death from typhoid fever 
has been avoided by the use of a better 
water, a certain number of deaths, prob- 
ably two or three, from other causes, 
have also been avoided. The truth of 
Hazen’s theorem has been confirmed by 
Professor Sedgwick. It is a difficult mat- 
ter to explain how water is connected 
with the deaths other than those from 
water-borne diseases, yet when we con- 
sider that water enters into the compo- 
sition of the human body to the extent of 
60 per cent, we are in a position to ap- 
preciate the sanitary acumen of Aris- 
totle when he wrote in his Politics, “The 
greatest influence on health is exerted by 
those things which we most freely and 
frequently require for our existence, and 
this is especially true of water and air.” 

While much has been accomplished, 
more remains to be done. Sanitarians 
have maintained for years that no com- 
munity or individual has a right to pol- 


‘their neighbors. 


lute streams used for public water sup- 
plies any more than a man has to poison 
his neighbor’s well. 

One of the most pressing needs is uni- 
formity of legislation and adequate pro- 
tection of interstate waters, a matter of 
Federal or even international importance 
when such pollution affects or threatens 
to affect the sanitary condition of the 
people of more than one state, because 
the individual states are powerless to pro- 
tect themselves against the misdeeds of 
The legal aspects of 
water pollution were presented by Dr. 
J. L. Leal in a paper read before the 
American Public Health Association in 
1901, and also in a review of the laws 
forbidding pollution of inland waters in 
the United States by Edwin B. Goodell. 
Consult Water Supply and Irrigation Pa- 
per No. 152 U. S. Geolog. Survey 1905. 

The general importance of the subject 
is being more and more appreciated, and 
the North American Conservation Con- 
ference in February, 1909, adopted the 
following resolution in reference to this 
subject. 

“Facts which cannot be questioned 
demonstrate that immediate action is nec- 
essary to prevent further pollution, 
mainly by sewage of the lakes, rivers, 
and streams throughout North America. 
Such pollution, aside from the enormous 
loss in fertilizing elements entailed there- 
by, is an immediate and continuous dan- 
ger to public health, to the health of 
animals, and when caused by certain 
chemical agents to agriculture. There- 
fore, we recommend that preventive leg- 
islation be enacted.” 

Students of medical sociology have 
noted with humiliation that we have not 
kept pace in matters of public health 
with foreign countries, notably Great 
Britain, Germany, and France. These 
countries, in the matter of water protec- 
tion, not only filter the water, but also 
prevent river pollution. 


Lengthening Human Life. 


According to Professor Fisher’s Re- 
port on “National Vitality” more than 
600,000 deaths now occur in the United 
States which might be prevented, that is 
postponed, and thus lengthen the aver- 
age span of human life about fifteen 
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years, by the application of modern hy- 
giene and sanitation as yet unapplied. 
This report, based upon expert opin- 
ion, shows that there are constantly about 
3,000,000 persons seriously ill in the 
United States of whom 500,000 are con- 
sumptives; that more than half of this 
illness is preventable, and that the eco- 
nomic gain from mitigation of prevent- 
able disease in this country alone would 
exceed $1,500,000,000 per annum. 
While such a statement should be a 


matter of serious concern to all thought- - 


ful people, we have still greater reason 
for alarm when we are told by Mr. Rit- 
tenhouse, the president of the Provident 
Savings Life Assurance Company of 
New York, that the mortality from dis- 
eases of the heart, blood vessels, kidneys, 
apoplexy, and cancer has increaesed in 
this country over 100 per cent during 
the past thirty years. 

Insanity, according to some authorities, 
has increased nearly 300 per cent during 
the past fifty years. 

Unfortunately the mystery which sur- 
rounds the causes of chronic degenera- 
tive diseases, and which carry off over 
240,000 victims every year in this coun- 
try, has not yet been solved. At present 
it is largely a matter of surmise that this 
increase is due to wrong habits of life, 
certain nutritive disturbances resulting 
from overfeeding, underfeeding, or im- 
properly balanced diet, and possibly the 
continuous action of toxic substances gen- 
erated within the body upon the living 
cells. But we do not yet know the real 
causes. In a general way, we know that 
the most frequent causes of insanity are 
syphilis, alcohol, drug addictions, mental 
stress, and overwork. We also know 
that diseases of the heart, blood vessels, 
liver, kidneys, and of the nervous system 
may be caused by industrial poisons, 
and appear especially to go hand in hand 
with our ever-increasing “national drink 
bill.” 

We have reason to believe that the ha- 
bitual use of alcohol not only stimulates 
the proliferation of connective tissues, 
but also causes degenerative changes by 
conversion of the albuminoid tissues into 
fats, and that the so-called vice diseases 
probably play a very important role in 
the production of chronic diseases. Our 
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knowledge, however, is extremely indefi- 
nite, and the time has arrived when the 
Federal government should undertake 
the solution of these problems. Private 
philanthropy has done much for the pro- 
motion of medical science, but has so far 
failed to solve the problems under con- 
sideration. 

State boards of health lack the appro- 
priations necessary to carry on such in- 
vestigations, and since, in the final analy- 
sis the people have to pay the bill, there 
is no good reason why the Federal gov- 
ernment should not undertake such work 
for the use and benefit of all the people. 


Occupational Diseases and Industrial 
Accidents. 


In addition to the problems referred 
to, none are more important than the pre- 
vention of occupational diseases. Health 
is the chief asset of the workingman, and 
no greater calamity can befall him than 
when his earning capacity is impaired or 
arrested by reason of sickness or dis- 
ability. It means in many instances the 
utter financial ruin of the family, and 
is doubtless one of the most potent causes 
of poverty and distress. 

Many of the diseases are incident to 
occupation and environments, and indus- 
trial efficiency and earning power can be 
promoted by appropriate safeguards and 
adequate protection of the men, women, 
and children engaged in gainful occupa- 
tions. It is certainly startling to be told 
by Mr. Fredk. L. Hoffmann in his mono- 
graph on mortality from consumption in 
dusty trades, that the general death rate 
for 1900 in manufacturing and mechanic- 
al industries in the United States was 
13.8 per 1,000 and the consumption rate 
2.6 or 18.8 per cent of the mortality from 
all causes, while the farming population 
furnished a consumption rate of only 1.5 
or 9.5 per cent of the mortality from all 
causes. Indeed it is estimated that nearly 
70,000 wage earners perish every year 
from industrial tuberculosis, and that by 
factory inspection and effective methods 
for the prevention and removal of dust 
fully one half of these lives could be 
saved. 

This is not at all speculative, since Pro- 
fessor R6pke in a paper read before the 
International Congress on Hygiene held 








i 
1 
1 
1 
r 
e 
d 
Ss 


Progress of Public Health and Need of Increased Federal Health Activities 169 


Photo by Doubleday Page Syndicate, N. Y. 


PROTECTION OF WORKMAN EMPLOYED IN SAND BLASTING 


last year in Washington, demonstrated 
that as a result of sanitation and general 
education the mortality at Solingen, in 
Germany, the population of which is 
largely made up of employees in the cut- 
lery industry, has been reduced from 
20.63 per 1,000 in 1885 to 9.3 per 1,000 
in 1910, and the consumption death rate 
from 540 in 1885 to 180 in 1910 per 100,- 
000 of population. Similar data are 
available to show that diseases of the res- 
piratory organs in one of the German 
cement works has been reduced from 
9.3 per cent to 3.3 per cent after the in- 
stallation of a suitable apparatus for the 
removal of dust. 

What can be done in some of the most 
dangerous industries in Germany can be 
done in this country, and will be done as 
soon as the importance of the subject is 
fully appreciated. 

Apart from the terrific waste of human 
life from occupational diseases there 
were 3,500 deaths in 1910 from indus- 
trial accidents in the United States, and 
an average of 3,000 killed and over 6.- 
000 injured in the coal mines per annum. 


In addition to this the total number of 
railroad casualties for the year ending 
June 30, 1911, was 160,555; 10,396 killed 
and 150,159 injured. Mr. Rittenhouse, 
in his splendid monograph “American 
Life Waste,” says that the death rate 
from accidental causes since 1880 has in- 
creased 47.7 per cent, and the estimated 
number of lives lost was 85,261 in 1909. 
What an excess of pain and sorrow, what 
an ocean of blood and tears are contained 
in these figures, and alas, what an amount 
of ignorance and neglect when we com- 
pare our industrial accident statistics 
with those of other countries, and learn 
that the average number of men killed 
for each 1,000 men employed in coal min- 
ing in our own country in 1909 was 4, in 
Prussia 2.06; in Great Britain, 1.28; in 
Belgium, 1; and in France, 0.91. Is it 
not fair to assume that these figures 
clearly indicate that we have been dere- 
lict in efforts to safeguard the lives and 
limbs of our working men? After al- 
most fifteen years of agitation Congress 
finally created a Bureau of Mines about 
two years ago; and there is every reason 
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to believe that under the humane and en- 
lightened efforts of the chief and his staff 
beneficient results will be achieved. 

Let us remember that over one third 
of our population is engaged in industry, 
about 13,000,000 of these, according to 
Sir Thomas Oliver’s estimate, are annu- 
ally invalided, involving a financial loss 
of $772,892,860 per annum, and that we 
have just begun to realize what a tremen- 
dous and unnecessary toll death has been 
exacting in many of our industries. It 
is only within the past three years, thanks 
to the efforts of the National Association 
for Labor Legislation, that California, 
Connecticut, Illinois, Maryland, Michi- 
gan, New Jersey, New York, Wisconsin, 
and six other states have followed the ex- 
ample of Massachusetts and enacted 
laws requiring physicians to report occu- 
pational diseases, including anthrax, 
compressed air or caisson disease, and 
poisoning from lead, phosphorous, ar- 
senic, and mercury or their compounds. 
Such laws are a sound basis for the pre- 
vention of occupational diseases, just as 
workmen’s compensation or accident in- 
surance laws will inevitably result in the 
prevention of accidents. The members 
of the legal profession are especially in- 
terested in the workman’s compensation 
laws enacted since 1908 by the Federal 
government, and in fifteen progressive 
states, which deal with the duties and 
responsibilities of the employer towards 
the victims of industrial accidents, and 
it is only a question of time when the 
same principle will be enacted in dealing 
with employees who are incapacitated 
for work by occupational diseases. 


Federal Supervision of Health. 


Much has been said and written with- 
in the last three years concerning the at- 
titude of Congress towards promoting 
increased Federal health activities. Not 
less than six bills have been introduced 
during the past two sessions. The ma- 
jority of these bills provide for the con- 
centration of all existing Federal health 
agencies into one department, to be 
known as the Department of Public 
Health, under the supervision of a Secre- 
tary, who shall be appointed a cabinet of- 
ficer by the President. 


Case and Comment 


When it is remembered that the pres- 
ent public health service is under the su- 
pervision of the Treasury Department, 
that the Bureau of Pure Food and 
Drugs is located in the Department of 
Agricultyre, and that the Division of 
Vital Statistics is in the Department of 
Commerce, it will be readily understood 
that there now exists a lack of co-ordina- 
tion and effectiveness in the work relat- 
ing to human health and _ sanitation, 
which, in the language of the commission 
on the Organization of the Scientific 
work of the Government, appointed by 
Mr. Roosevelt, “Can only be overcome by 
administrative supervision in one depart- 
ment.” 


The Owen Bill. 


One of the most comprehensive meas- 
ures looking towards this end was intro- 
duced February 1, 1910, by Senator 
Owen, and was known as § 6049. 

This bill and his stirring address in 
the Senate aroused both enthusiastic sup- 
port and opposition. 

It is difficult to conceive why there 
should be any opposition to a wise and 
humane measure. Nevertheless a well- 
organized faction appeared not only at 
the hearing before the Senate Commit- 
tee on Public Health, but also manifested 
itself by paid newspaper advertisements, 
designed to convince readers that the 
Owen bill proposed to establish a de- 
partment of healing, that only doctors of 
one school of medicine would be allowed 
to practice, and that the “medical free- 
dom of all other schools would be re- 
stricted.” Some of the opponents 
claimed that such legislation would in- 
terfere with state rights, others main- 
tained that the taxpayers were interested 
on the score of economy. It was sug- 
gested by the advocates of the bill that 
the real motives of the opposition had 
not been disclosed, but were similar to 
those which opposed the enactment of 
the pure food and drug law and the effi- 
cient work of the postoffice fraud order 
department. 

Of course we may expect opposition 
from unscrupulous parties, who now 
prey upon suffering humanity and whose 
guilty conscience tells them that any real 
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health movement will seriously interfere 
with the sale of “nostrums.” Their cry 
is an old one and well understood. “Li- 
cense they mean when liberty they cry.” 
Such mean and selfish motives from 
men, who according to the British Medi- 
cal Journal have destroyed more than 
the sword, famine, and pestilence, united 
should serve to emphasize the need of 
progressive legislation. In some in- 
stances, however, the opposition is based 
evidently upon a misconception of the 
true object of the proposed legislation, 
at all events the cry for “medical free- 
dom” has been caught up by a number 
of well meaning and unsuspecting people. 
These groundless fears were pointed out 
by a number of speakers at the hearings, 
and also by President Taft in his mes- 
sage to Congress in December, 1910, 
when he wrote: “It seems to me that 
the assumption is wholly unwarranted, 
and that those responsible for the gov- 
ernment can be trusted to secure in the 
personnel of the bureau the appointment 
of representatives of all recognized 


schools of medicine, and in the manage- 


ment of the bureau entire freedom from 
narrow prejudice in this regard.” 

Senator Owen on April 6, 1911, intro- 
duced a bill known as S 1, which makes 
it perfectly clear that the proposed De- 
partment of Health shall recognize no 
so-called school of medicine. This bill 
was favorably reported by the Senate 
committee on Public Health. 

On April 7, 1913, Senator Owen re- 
introduced his bill also known as §S 1, 
and which has been indorsed not only by 
the American Medical Association, and 
the National Homeopathic Medical So- 
ciety, but also by the Committee of One 
Hundred representing all professions and 
walks of life. It seems strange, indeed, 
that the motives of the American Medi- 
cal Association should have been im- 
pugned, especially since this body has 
given prominent attention to State 
Medicine and Sanitation since its or- 
ganization, and at its second meeting. in 
1849, standing committees were appvint- 


1See Senate Document No. 1072 62d Con- 
gress, 3d Session. 

2See Document 1337, 60th Congress, 2nd 
Session, January 16, 1909, pp. 3 and 4. 


ed on forensic medicine and on hygiene 
until 1860, when work in sections was 
commenced. 

The provisions of Senator Owens bill 
appear to us reasonable and satisfactory, 
and if enacted we may confidently ex- 
pect: (1) Investigation and regulation 
of health and sanitary matters; (2) co- 
operative experimental work with state 
health departments in some such rela- 
tion as now exist between the national 
and state agricultural experimental sta- 
tions; (3) the training and employment 
of experts in sanitary science who can 
both increase and diffuse knowledge 
bearing on the preservation and im- 
provement of the health of the people; 
(4) the diffusion of this knowledge, not 
only among the several departments of 
the Federal government and state health 
officials, but also among the people in 
the same manner as farmer’s bulletins 
are now being issued. 


Department of Public Health. 


There are a number of legislators who 
honestly believe that a Department of 
Public Health is not needed, and that its 
establishment would be to the disadvan- 
tage of the government. 

This seems almost increditable in view 
of the fact that the United States al- 
ready employs a large number of medi- 
cal and sanitary experts, and that the 
total expenses to the government for the 
year 1912 of its health departments, bu- 
reaus, and all other health activities in 
its various branches, including the public 
health and quarantine service, medical 
services of the War and Navy Depart- 
ments, and government hospitals, hy- 
gienic laboratories, medical schools, chil- 
dren’s bureau, etc., etc., amounted to 
$19,800,086.23.1 

The proposed legislation, by concen- 
trating all existing Federal health agen- 
cies into one department, will doubtless 
result not only in increased efficiency, 
but also in decided economy, and is 
clearly in accordance with the recom- 
mendations of a committee appointed by 
the National Academy of Sciences pur- 
suant to a request from Congress.* 


‘BPeo26@ SUeKr, 








Power of a Municipality to Regulate Milch 
Cattle which Supply its Inhabitants 





BY JOHN W. McCRACKEN 


HEN one considers 
the unique position, 
in our form of gov- 
ernment, of the 
American city with 
its delegated and 
therefore very lim- 

|| ited powers, the influence of 
|| partisan politics in city govern- 
” ment, the tendency to legislate 
in the interest of certain per- 
sons or groups, the technical knowledge 
necessary to legislate intelligently upon 
the subject, and the natural feeling of re- 
sentment that is always aroused when 
there is any slight interference with what 
are considered private rights, he cannot 
escape the conviction that the courts 
have, on the whole, been most Jiberal in 
upholding the power of the city to pro- 
tect the health of its inhabitants by any 
and all reasonable and fair regulations 
of its milk supply. It should always be 
remembered that the influence of court 
decisions is negative and never positive, 
although the nullification of an unreason- 
able or unfair ordinance often results in 
the enactment of one not open to objec- 
tions. 

That a city ordinance is not by any 
means law of the first order is forcibly 
impressed upon the mind by a mere 
glance at the lengthy list of objections 
usually raised every time the enforce- 
ment of one is resisted in court. Of 
course the lists differ according to cir- 
cumstances, but very few of them fail to 
include claims that the particular ordi- 
nance offends against (1) clauses in the 
Constitution of the United States, (2) 
inhibitions in the Constitution of the 
state in which the city is located, (3) the 
provisions of some statute enumerating 
the city’s powers or dealing directly with 





Of the Pennsylvania Bar 





the same subject, (4) some stipulation in 
the city charter. And since the city must 
always act by virtue of delegated author- 
ity, an omission in the enabling statute 
or charter is as fatal as a direct prohi- 
bition. In addition to all this, an ordi- 
nance is open to all the technical objec- 
tions that may be urged against legisla- 
tion generally. 


Securing a supply of pure wholesome 
milk for its inhabitants is a task imposed 
upon every city. Any limitation upon its 
power tends to decrease its efficiency. 
Regulation, to be really effective, must 
begin at the source of the supply, for 
it is not practical to test the whole sup- 
ply each day with any degree of certainty 
before it is consumed, no matter how 
large the force employed. As a large 
part of the supply for every city comes 
from herds kept outside of the city’s ter- 
ritorial limits, interesting questions arise 
whenever a regulation is attempted. It 
is quite evident that, however great the 
city’s power may be to enforce its regu- 
lations of live stock within its limits, that 
power does not extend generally to ani- 
mals kept outside, and to allow the lat- 
ter class to go without regulation would 
be a most serious defect in its system. 


License for Sale of Milk. 


But a city may require a license for the 
sale of milk within its limits, and pre- 
scribe the condition with which the ap- 
plicant therefor must comply in order to 
obtain his license. Space forbids the de- 
velopment of this proposition with cita- 
tion of authority, although our subject 
presupposes it to be true. Those who 
wish to consider the proposition are re- 
ferred to helpful notes in 1 L.R.A.(N.S.) 
936, and 27 L.R.A.(N.S.) 1150. 
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Prerequisites to Granting of License. 


Assuming that cities have, as a general 
rule, the power to require a license for 
the sale of milk within their respective 
city limits, have 
they the power 
to require, as a 
condition prece- 
dent to the is- § 
suing of the li- 
cense, that the 
applicant volun- 
tarily submit the 
herd or herds 
from which he 
gets his supply 
to city inspec- 
tion and regula- 
tion, no matter 
where they are 
kept? In every 
case in which 
this question has 
arisen, it has 
been answered 
in the affirma- 
tive. It is wholly 
different from 
the power to 
regulate gener- 
ally. It attaches 
no penalty to a 
refusal to com- 
ply with the 
regulations, but _ 
it does withhold 
a privilege. The 
police power is 
sufficiently broad 
to enable the 
city to protect the lives and health of its 
inhabitants by denying to persons outside 
of its limits the privilege of its markets 
for milk produced by uninspected herds. 

This question was first decided in State 
v. Nelson, 66 Minn. 166, 61 Am. St. Rep. 
399, 68 N. W. 1066, 34 L.R.A. 318, 
where an ordinance passed by the city 
of Minneapolis, “to provide for the in- 
spection of milk dairies and dairy herds, 
and to regulate the sale of milk in the 
city of Minneapolis,” fixing a penalty for 
the sale of milk without a license within 
the city, and making inspection by city 
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officials of all animals from which the 
milk was to be obtained, a prerequisite 
to the granting of the license, was upheld 
as a valid exercise of the police power 
of the city, against the contention that 
the operation of the statute was exter- 
ritorial. An- 
other interesting 
feature of the 
Nelson Case is 
that the ordi- 
nance provided 
for the use by 
the inspector of 
a particular test 
to be applied to 


“tuberculin 
test.” This pro- 
vision of ‘the 
ordinance was 
attacked upon 
mS the ground that 
- aoe it was unrea- 
sonable and op- 
pressive because 
that test, it was 
claimed, is un- 
certain in its re- 
sults and dele- 
terious to the 
health of the 
animals. This 
objection was 
held to be un- 
tenable. The 
court said: 
“There is ample 
evidence in this 


a 
i 


Upper Picture—Cleanliness of Public Milk Station. case that it 1S 
Lower Picture—How Milk is Contaminated in Unclean Stores. now the gener- 


ally accepted 
theory that the presence of consumption 
or tuberculosis in animals can be detect- 
ed by this test, also‘that this is what is 
called a ‘germ disease’ which may be 
contracted by eating the flesh or drink- 
ing the milk of a tuberculosis animal.” 
An ordinance, of a third-class city in 
Pennsylvania, requiring a license for the 
sale of milk within the city, fixing a fee 
of $10 therefor, making consent of the 
owner or owners of the herds from 
which the supply will be obtained a pre- 
requisite to the granting of the license 
no matter where the herds are kept, mak- 
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ing it the duty of the inspector to in- 
spect all herds kept within 20 miles of 
the city limits from which milk sold in 
the city is obtained, and directing the rev- 
ocation of any license upon the owner’s 
refusal to permit the inspection so far 
as milk from said owner’s cattle is con- 
cerned, was upheld as a valid exercise 
of the police power, in Reading City v. 
Miller, 45 Pa. Super. Ct. 28, so far as 
the residents of the city were concerned: 
and in Hill v. Fetherolf, 236 Pa. 70, 84 
Atl. 677, it was held that the ordinance 
was valid as against the contention that 
its operation was exterritorial. State v. 
Nelson, supra, was cited with approval. 


Inspection of Herds. 


In St. Paul v. Peck, 78 Minn. 497, 81 
N. W. 389, the court cites State v. Nel- 
son, supra, with approval on the general 
proposition, but holds that the city may 
not impose a charge of 50 cents per head 
for the inspection as a license fee, as that 
conflicts with the enabling statute of the 
state and with the statute imposing a fee 
for a state license. 

And in State v. Elofson, 86 Minn. 103, 
90 N. W. 309, a requirement that the ani- 
mals must be inspected by a local veter- 
inary at the expense of the owner or ap- 
plicant, was held to be in conflict with 
the enabling act, but State v. Nelson, su- 
pra, is cited with approval on the gen- 
eral proposition. 

And in Nelson v. Minneapolis, 112 
Minn. 16, 127 N. W. 445, 29 L.R.A. 
(N.S.) 260, the court cites and follows 
State v. Nelson, supra, on the general 
proposition, and further holds that the 
city has power to order the seizure and 
destruction of milk, offered for sale from 
herds of cattle that have not been inspect- 
ed and tested under the tuberculin test. 
A similar provision in an ordinance was 
also upheld in Adams v. Milwaukee, 
infra. 

And an ordinance authorizing exami- 
nations and inspections of milk sold in 
the city, the places where produced, and 
the cattle producing it, was in Walton v. 
Toledo, 23 Ohio C. C. 547, upheld as a 
health regulation, but the inspection of 
the cattle was not the particular ques- 
tion before the court. 


Case and Comment 






Tuberculin Test. 


The court, in Adams v. Milwaukee, 
144 Wis. 371, 129 N. W. 518, — L.R.A. 
(N.S.) —, states that “considerable dif- 
ference of opinion appears to exist among 
those having a reputation for learning, 
with respect to the efficacy of the tuber- 
culin test for ascertaining the presence 
of tuberculosis in cattle,” and refers to 
certain state statutes and decisions as go- 
ing “to show a widespread recognition 
of the danger of infection from bovine 
tuberculosis and the efficacy of the tuber- 
culin test.” The fact that the theory is 
supported by reliable scientific authority, 
and recognized by legislative and judicial 
bodies, is held to place the authority and 
responsibility of adopting the theory ex- 
clusively in the legislative branch. State 
v. Nelson, supra, is cited with approval, 
in which case, it should be observed, this 
theory was supported by evidence. 

And in New Orleans v. Charouleau, 
121 La. 890, 126 Am. St. Rep. 332, 46 
So. 911, 15 Ann. Cas. 46, 18 L.R.A. 
(N.S.) 368, in sustaining an ordinance 
requiring the application of the tubercu- 
lin test to all dairy cows within the city 
and the destruction of all those found 
to be diseased, the court said: “Defend- 
ant next argues that he must be afforded 
a judicial hearing before his property can 
be condemned. Here, again, the ques- 
tion is more one of fact than of law. 
Would it be practical in a large city to 
institute a judicial inquiry in the case of 
every diseased cow in every dairy? Im- 
pure food, decayed fish, meats, and vege- 
tables, are subjected to the doom of the 
inspector without appeal. We see no 
reason why, in a large city, the same 
should not be done with dairy cows 
which, by a test recognized to be practi- 
cally infallible, are found to be a serious 
menace to the public health.” 

And in Nelson v. Minneapolis, 112 
Minn. 16, 127 N. W. 445, 29 L.R.A. 
(N.S.) 260, the court said: “All ques- 
tions respecting the validity of the ordi- 
nance, in so far as it requires the tuber- 
culin test of cows from which dealers in 
milk obtain their supply, are disposed of 
by the case of State v. Nelson, 66 Minn. 
166, 61 Am. St. Rep. 399, 68 N. W. 1066, 
34 L.R.A. 318. The power of the city to 
impose this test as a police regulation was 
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there expressly affirmed. We follow and 
apply the decision there made.” 
Discrimination. 

One feature of the ordinance upheld in 
the Adams Case, supra, distinguishes it 
from all of the other cases decided up 
to the present time. The ordinance there 
under consideration applied only to dairy 
cattle kept outside the territorial limits 
of the city, and its validity was sustained 
against the contention that there was a 
discrimination as between such cattle and 
those kept within the city. The court 
held that because the city had full power 
and authority to regulate all kinds of live 
stock within the city by means of its 
health regulations, and that it had by that 
means actually enacted and was enforc- 
ing very stringent regulations as to its 
milch cattle, it was justified in making the 
classification to which objection had been 
made. Adams v. Milwaukee was af- 
firmed in 228 U. S. 572, 57 L. ed. —, 
33 Sup. Ct. Rep. 610, with special ref- 
erence to the point as well as to that 
of requiring the destruction of milk 
without a judicial hearing. 


Conclusion. 


The conclusion necessarily drawn from 


all the cases decided up to the present 


time is that, generally speaking, a city 
has, by virtue of the police power, au- 
thority to enact valid legislation prescrib- 
ing sanitary regulations of all animals 
kept within its limit, including milch cat- 
tle, and to enforce the same by penalty 
or otherwise ; that it has the further pow- 
er to refuse permission for the sale of 


milk unless the owner of the cattle from 
which it comes voluntarily permits in- 
spection by city officials and conforms to 
its sanitary regulations; that it has the 
power to prescribe or name the particu- 
lar test to be applied to the animals for 
the purpose of detecting disease, so long 
as the designated test is supported by 
competent scientific authority and recog- 
nized by legislative bodies; and, if the 
holding in Adams v. Milwaukee is sound, 
it may regulate the milch cattle within its 
limits by an ordinance regulating animals 
generally, and those without its limits by 
another ordinance by virtue of its power 
to refuse a licefise to sell milk within its 
limits. Of course it must be understood 
that, because of different state Constitu- 
tions, legislation, and charters, some cities 
are able to do what is forbidden to oth- 
ers, but under the usual grant of power 
to protect the health of the inhabitants, 
the city may be said to possess these 
powers in the absence of unusual restric- 
tions. 

Because of the importance of such leg- 
islation, the courts have been inclined to 
uphold every fair and honest attempt to 
protect the health and lives of the people 
in this way, and the decided tendency of 
modern times is toward more liberal con- 
struction, so that it would seem that there 
is no cause to fear an encroachment by 
the courts upon the legislative power of 
the city. 


Ae O Opticals 


Sanitation and Religion. 


As a result of the triumph of sense and sanitation, the death rate has been won- 
derfully diminished everywhere, plagues and epidemics have about lost their terror, 
and it devolves upon the young man of to-day to still further carry on the work of 
the fathers until germ and microbes shall acknowledge the hand of the master of 


science. 


In the American pulpit, preachers are preaching the gospel of soap and water, 
and deaths due to want of sanitary precautions are no longer dwelt upon in funeral 
sermons as results of national sin or as “inscrutable Providence,” and both religious 

ress and pulpit carry to every household just ideals of sanitary precautions and 
aie living —Joseph A. McCullough of the Greenville (S. C.) Bar. 











The Federal Children’s Bureau 





Some Aspects of its Present Work 


BY JULIA C. LATHROP 


Chief of the Children’s Bureau 
[ ED. NOTE—This article consists of extracts from a paper read by Miss Lathrop at Minneapolis, on June 19 


HE Children’s Bu- 
reau is the result 
of .efforts lasting 
for ten years to se- 
cure a provision by 
which the general 
government should 

|\ create a special agency devoted 

J to the interests of the children 

of the nation, with methods of 
investigation and _ publication 
analogous to those through which the 
various bureaus of the Department of 

Agriculture have vastly increased the 

productiveness of the soil and the wel- 

fare of farmers. 

In these efforts many organizations 
and individuals joined,—notably the Na- 
tional Child Labor Committee, various 
settlements and women’s clubs, societies, 
and associations engaged in the active 
work of caring for children and protect- 
ing the public health. So that the bureau 
went into operation with a remarkable 
backing of public interest and good will. 


Duties of Bureau. 


The Children’s Bureau was established 
by act of Congress on April 9, 1912, al- 
though it did not go into operation until 
August 23 of the same year, when the 
appropriation for its maintenance became 
available. The statute defines its duties 
thus : 

“The said bureau shall investigate and 
report to said department upon all mat- 
ters pertaining to the welfare of children 
and child life among all classes of our 
people, and shall especially investigate 
the questions of infant mortality, the 
birth rate, orphanage, juvenile courts, 
desertion, dangerous occupations, acci- 
dents, and diseases of children, employ- 


1913, before the American Medical Association, and here presented by her permission.} 
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ment, legislation affecting children in the 
several states and territories. . . . The 
chief of said bureau may, from time to 
time, publish the results of these investi- 
gations in such manner and to such ex- 
tent as may be prescribed by the Secre- 
tary of Commerce and Labor” (now 
Secretary of Labor). 

For the discharge of these duties, the 
statute provides a staff of fifteen persons 
and an annual appropriation of about 
$30,000. 

It is apparent that this is a bureau of 
investigation and publicity, and although 
it is directed to investigate “all matters,” 
that direction is to be interpreted with 
relation to other existing bureaus, notably 
those of the Census, Education, and Pub- 
lic Health, which have to do with certain 
aspects of the care of children and with 
which this bureau naturally co-operates. 

It is obviously intended that the Chil- 
dren’s Bureau shall occupy the field pop- 
ularly described as that of “child wel- 
fare,” which must be based upon census 
enumerations, and must touch upon the 
social, economic, and moral aspects of 
both education and health. 


Infant Mortality. 


The law itself mentions infant mor- 
tality as the first subject to be under- 
taken, and it is certainly reasonable that 
the government should consider first of 
all this subject,—the wastage of human 
life at the beginning. If the census au- 
thorities are right in estimating that at 
least 300,000 babies, or one out of every 
eight born, died last year before any one 
of them had lived a twelvemonth,—if, 
of all the funerals in America, one in 
every five is that of a child less than a 
year old,—and if, as you tell us, at least 






The Federal Children’s Bureau 


half of these deaths are preventable by 
methods that you as sanitarians have as- 
certained and placed at our disposal,— 
then the American public cannot dis- 
regard the call to action, nor can we ig- 
nore the larger implications of social wel- 
fare presented by 
the statement of 
Newsholme: “In- 
fant mortality is 
the most sensitive 
index we possess 
of social welfare. 
If babies were well 
born and well 
cared for, their 
mortality would be 
negligible. The in- 
fant death rate 
measures the intel- 
ligence, health, and 
right living of fath- 
ers and mothers, 
the standards of 
morals and sanita- 
tion of communi- 
ties and govern- 
ments, the effi- 
ciency of physi- 
cians, nurses, 
health officers, and 
educators.” Again, 
we are challenged 
by the report of the New York Special 
Public Health Commission, just issued, 
which shows for that state that, since 
1902, the rural and village death rate 
has slowly risen; that it began to exceed 
the urban death rate in 1909; and that 
“since that date the divergence between 
the two in favor of the urban death rate, 
has steadily increased.” 

The report of the Commission con- 
tinues: “The work of this Comn:ission 
may be said to be, to ascertain how the 
rural and village death rate can be made 
to follow the urban death rate in its 
downward course.” 

It is safe to say that the improvement 
in urban health is in large measure due 
to the new attention paid to saving infant 
life. This is shown by the improvement 
in the infant death rate of London, 
which, in the last ten years, has been re- 
duced from 160 to 103; so that to-day the 
London infant death rate is lower than 
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that for all England, which is 105. It 
is startling indeed to find that the un- 
touched side of the health problem to- 
day is not in our congested cities, with 
all their acknowledged unwholesomeness 
of life, but in rural and village life, upon 
whose wholesome- 
ness we have con- 
fidently depended 
to reinforce our 
cities. 

On the other 
hand, it is deeply 
significant that the 
most favorable 
record of infant 
mortality is that of 
New Zealand, 
where the figure 
was 68 in 1910.— 
a country whose 
newness, equality 
of opportunity, 
wholesome climate, 
and high level of 
intelligence, com- 
bine to give favor- 
ing conditions, but 
only such condi- 
tions as this coun- 
try should also 
afford. Partly be- 
cause the limited 
appropriations forbade the bureau’s un- 
dertaking extensive inquiries for the 
present, and partly because the. great 
cities of this country have already under 
way many successful civic and volunteer 
activities for reducing infant mortality,— 
while the necessity for such work, being 
less obvious in smaller communities, is 
not yet thoroughly recognized,—it was 
determined to undertake a series of 
studies into infant mortality in small in- 
dustrial centers and rural communities 
as our first field work. 

Our inquiry does not assume to be a 
medical inquiry, nor even one based upon 
the records of deaths. It is rather an in- 
quiry into the social, industrial, and eco- 
nomic conditions surrounding the chil- 
dren born in a given town within a given 
year, and is an effort to trace every child 
so born either through that year, or as 
much of that year as he survives. 

It was necessary, in conducting an in- 
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quiry thus based upon the birth records, 
to choose localities within the registration 
area. . Johnstown, Pennsylvania, was se- 
lected because its size, situation in a reg- 
istration state, and general industrial 
characteristics, made it a suitable begin- 
ning. 

The schedule follows the child through 
the first year of life in his family sur- 
roundings, and in addition embraces a 
survey of the reproductive history of 
the mother. It is necessarily intricate 
and perhaps annoying to the person who 
must answer the questions. 

The inquiry was launched with some 
anxiety as to how the agents would be 
received. The field agents were, of 
course, necessarily women. The law 
states that “no official or agent or repre- 
sentative of said bureau shall, over the 
objection of the head of the family, en- 
ter any house used exclusively as a fam- 
ily residence.” The instructions to the 
agents were, in addition to this, that they 
should enter no home without the good 
will of the woman at the head of the 
family, and for two reasons: First, be- 
cause the humbler the home, the great- 
er its need that the government should 


recognize its dignity; and because, fur- 
ther, without the good will of the woman 
at the head of it, no schedule could be 
prepared which would be worth writing 


down. It was doubtless an aid in secur- 
ing the co-operation of the mothers that 
the schedule was arranged so that the 
name and address appeared on a perfor- 
ated slip, which was removed in the 
mother’s presence, thus assuring her 
that the schedule was returned to the 
office without a name upon it, and that 
the government only desired the facts, 
without any tinge of personality. 

Fifteen hundred and fifty-eight sched- 
ules were secured. It is interesting to 
note that there were two refusals. 

It is obvious that such an inquiry is 
absolutely democratic; and it must fol- 
low the history of every baby wherever 
born, if born within the given year. The 
agents found everywhere a cordial re- 
ception. Whether among the foreign- 
born women, who must be visited with 
an interpreter, or in the American quar- 
ter of the town, the mothers responded 
to the request of the government that 
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they co-operate in an effort to learn how 
to safeguard their own and their neigh- 
bors’ babies’ lives. The state board of 
health sent, for distribution in the for- 
eign quarters, circulars in various lan- 
guages on the care of babies. The 
American mothers took our agents to task 
because the government had no instruc- 
tions in English for them, complaining 
of the confusion of doctrine among doc- 
tors, nurses, neighbors, and relatives. 

Such an inquiry should bring out an 
invaluable by-product of public attention, 
and this is shown in the present instance 
by the interest of the health department, 
the press, the women’s clubs, and the 
clergy ; by renewed public activity in such 
matters as the disposal of garbage; and 
by the request of the city that the De- 
partment of Agriculture make a thor- 
ough examination of the milk supply. 
This examination is now (June, 1913) 
under way. 


Publications. 


There are various aspects of the pres- 
ent work of the bureau which I will not 
discuss here, but I may briefly mention 
that the bureau has now in preparation 
a series of pamphlets on the care of chil- 
dren, beginning with one upon prenatal 
care; that it has ready for the press the 
first instalment of material which will ap- 
pear as a statistical handbook, embody- 
ing the figures of the last United States 
Census relating to children, rearranged 
for convenient use by those interested 
in the welfare of children. 


I wish to mention particularly certain 
activities closely related to the inquiry 
into infant mortality. There will issue 
from the press within a few days the 
first of a series of annual bulletins on 
baby-saving campaigns, entitled “A Pre- 
liminary Report on What American 
Cities are Doing to Prevent Infant Mor- 
tality.” 

So far as its resources permit, the 
bureau desires to place itself at the serv- 
ice of localities undertaking inquiries on 
the same lines which it is pursuing, and 
to co-operate in such a manner as to 
make the material of greatest possible 
advantage. 





The Greatest of all Triumvirates 


BY J. E. CRICHTON, M. D. 
Commissioner of Health, Seattle, Wash. 


HERE is a trium- 

virate in compari- 

son with which all 

the nations, likely 

to engage in war, 

if plunged into 

desperate combat 

with all of the modern instru- 

ments to kill, maim, and de- 

stroy, would seem and would be 

in fact insignificant when meas- 

ured in terms of destruction to life, 

hope, and happiness, and this great power 

is the triumvirate composed of tubercu- 
losis, alcohol, and syphilis. 

In speaking of the cost of these three 
diseases to the world, and the important 
position which they occupy in public 
health matters, it is not my intention to 
discuss their ravages and results only, 
but also the influence which one has upon 
the other, and finally to speak of these 
three utterly unnecessary conditions or 
diseases as that thing which makes the 
most savage war mere child’s play, which 
consumes rich treasuries in a day, and 
the influence of which has devastated 
this earth in so many, many ways. The 
power of this triumvirate is so diversi- 
fied in public health matters, its ramifi- 
cations into the life history of individ- 
uals, of peoples, and nations have been so 
great, that, when we examine into the 
facts and conditions as they actually 
exist, we stand aghast and stupefied at 
the results which we see. 

When referring to the effects of alco- 
hol, as we discuss these diseases and 
their relation towards each other, it is 
our intention to treat substantially the 
matter from the physical standpoint, and 
only to point out the debasing influence 
of alcohol upon the moral man sufficient- 
ly to show that to a certain degree it is 
responsible for a considerable amount of 
venereal infection which exists in this 
and other countries where it is used in 
unreasonable quantities. 


In considering this trinity of power 
as a public health issue, we must examine 
into and understand the physical, mental, 
and moral conditions produced in those 
who are victims and those who for suc- 
ceeding generations may suffer the con- 
sequences. All great health departments 
have for ages fought the usual com- 
municable and preventable diseases. The 
Seattle Department of Health is now 
leading the way into new and possibly 
richer fields. We will then hew strictly 
to facts and speak only of those things 
which are actually proven. 


Alcoholism. 


Statistics prepared by the government 
in Switzerland, embracing a period be- 
tween 1892 and 1906 from actual in- 
dividual examination, show that of those 
dying from diseases of circulation 23 per 
cent of deaths were due to alcohol; from 
digestive diseases, 43 per cent; from cer- 
tain liver involvements, 91 per cent ; from 
pneumonia, 30 per cent; and from kid- 
ney diseases 25 per cent. These per- 
centages of deaths ran through the 
period of life between the ages of forty 
and fifty, or during the time when men 
are in their prime. The general death 
rate in pneumonia is, in immoderate 
drinkers, 53 per cent, as against 18} per 
cent, in total abstainers. The statistics 
of infant mortality show that in 1,551 
ordinary families, dead children were 
born to the mothers in 13 per cent of 
all cases. In 1,833 families, where the 
parents were rather hard drinkers, the 
rate of dead children was 23 per cent, 
in heavy drinking parents, out of 2,461 
families, 32 per cent of the children 
were born dead. 

To show the effects of drunkenness in 
Massachusetts, in 1911, there were 148,- 
666 arrests, of which 93,965 were for 
drunkenness or something like 63 per 
cent of the entire number. This fact is 
brought out because jail and prison life 
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has much to do with the spread of tuber- 
culosis and also the acquirement of 
venereal infection. During the ten years 
ending 1906, out of 620,000 divorces 
given to the wife 26 per cent were due, 
directly or indirectly, to drink; of 
316,000 divorces granted to the husband, 
6 per cent were due, directly or indirect- 
ly, to drink. Most 


2 RCE 


observers refer to Fi RPA ahh 7: 


alcoholic inebriety 
or chronic alcohol- 
ism as a disease. 
There is a period 
of transition, when 
acute grows into 
chronic alcoholism 
or alcoholic  in- 
ebriety. It is a 
condition in which 
“it is not whether 
one cannot or will 
not, but one in 
which one cannot 
will” to resist the 
desire for alcohol. 


Without touching 

upon the moral 

phenomena more 

than is necessary, | ee era 
it 1s necessary, in ‘= 


Oe ee ee eee 


order to carry out 
our physical analy- 
sis, that we say that alcohol dims 
the perception of men, more or less 
confuses his judgment, paralyzes his 
will, and to a very considerable degree 
deadens his conscience. It is naturally 
true that the brain and nerve centers are 
most susceptible to permanent and ex- 
tensive injuries, though the injuries to 
the remainder of the body, including the 
viscera, circulatory system, etc., are very 
important. There is a true degeneration 
of the nervous mechanism and other 
structures of the body which is brought 
about by the altered condition of the 
blood and the consequent impairment of 
cellular nutrition, directly due to toxic 
action of alcohol and indirectly due to 
lessened elimination of waste products. 
Asylums are full of insane from alcoholic 
abuses. 

I. have not gone into the different 
phases of the subject more than just to 
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make plain certain physical phenomena 
which take place. By a little study, how- 
ever, it will be seen that these conditions 
spell the picture of the immoderate 
drinker and of the drunkard. 

Syphilis. 

Syphilis affects every organ in the 
body. It shows a 
special predilection 
for the circulatory 
system (heart and 
blood vessels) and 
for the central 
nervous system 
(brain and spinal 
cord). Most of'the 
so-called complica- 
tions and sequele 
of syphilis are 
merely the mani- 
festations of its 
virulent attack up- 
on one and another 
of the internal 
organs. Thus, val- 
vular and muscular 
heart disease, kid- 
ney disease, many 
stomach and intes- 
tinal heart ail- 
ments, are purely 
and simply syphilis 
of the heart, kidney, stomach, intestines, 
or of the blood vessels that supply these 
organs. 

Among the most frequent, and by all 
means the most important complications 
of syphilis, is tuberculosis ingrafted upon 
a system, the resisting powers of which 
have already been undermined and de- 
stroyed by a poison that furnishes con- 
ditions attractive to the growth of the 
germ of tuberculosis. Locomotor ataxia 
and paresis are sequele of syphilis, and 
a very high percentage indeed of these 
cases is directly attributed to syphilis. 
After what has been said, it is apparent 
that a great percentage of all abortions, 
still births, infant deaths, and most of 
the feeble-minded, idiotic, and epileptic 
children are due to syphilis. One fifth 
of all the totally blind in asylums is due 
to combined venereal infection, and 
one fourth to one third of all insanity 
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must be charged to syphilis. The great- 
est of all causes of miscarriage is sy- 
philis. It is a disease transmitted in its 
full virulence to the babies. More than 
250,000 babies die each year in the 
United States less than three months of 
age. Many of them die because they 
are suffering with syphilis, and are born 
days or weeks too soon. 


Tuberculosis. 


Of the 1,500,000 people who die in 
the United States annually, there are 
more than 200,000 who die from tuber- 
culosis. We have a much better picture 
of this disease in our mind than we have 
of syphilis. In fact, we all understand 
the nature of this malady. We know 
that the germ which spreads tuberculosis 
may attack substantially every tissue, as 
does syphilis, in the human body. We 


know that it is a disease which is cost- 
ing the world undreamed of wealth; we 
know that it is a communicable disease 
and that it travels hand in hand with 
degeneracy; that it flourishes when na- 
tions are impoverished; that it generally 


affects those most seriously whose tissues 
are degenerated and which facts render 
its onset most fearful and destructive. 
Its ravages are terrific if its host be an 
alcoholic or syphilitic. We know that 
its hectic fever attacks the muscles of the 
heart, that the exhausting tendency of 
this fever makes the demand for nourish- 
ment very great; and so it is, if it be 
associated with any other condition 
which produces exhaustion and depres- 
sion or unusual exposure or dissipation, 
that it becomes doubly exacting in the 
toll of human life. 

The acute or chronic use of alcohol in 
unreasonable quantities is, I believe, 
without doubt one of the direct causes 
why men so far forget themselves that 
they place themselves in danger of 
venereal infection; and there is, of 
course, no doubt but what either the 
acute or chronic use of alcohol, in un- 
reasonable quantities, is conducive to 
other exposures of different kinds other 
than the venereal, more particularly tu- 
berculosis. Men sadly under the influence 
of alcohol, you and I know, are careless 
in many respects. We know that alcohol 
excites the passions, and that the abuse 
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of the same brings about all kinds of 
exposures. Syphilis brings about, to a 
certain extent, at least moral degenera- 
tion which may be a forerunner of the 
use of alcohol. The weakening effects 
of tuberculosis drive one to the stimu- 
lating effects to be secured from alcohol. 
These three diseases, then, are so closely 
interwoven in every sphere of influence, 
in every sphere of power and results, as 
indeed to produce a trinity of conditions 
of the profoundest importance to us all. 

It is to be observed that, in thus rapid- 
ly considering this triad of diseases, we 
have attempted to bring out, without un- 
necessary comment, the defective and 
degenerative conditions which are anal- 
ogous in syphilis and alcoholism, and to 
point to the inevitable result that tuber- 
culosis, though generally innocently ac- 
quired, follows upon the heels of those 
two diseases as naturally as does day 
follow night. Public health officers must 
seriously take into consideration the cost 
of human life, the amount of sickness 
and its direct cost, and the amount direct- 
ly or indirectly lost, on account of dis- 
ease which may affect great masses of 
people and particularly if these diseases 
be preventable maladies. Public health 
officers must also regard these diseases 
not only as above stated, but must find 
out and determine as accurately as may 
be possible what the after-effects and the 
sequele of these different ailments may 
be. They must determine, as nearly as 
possible, the conditions which are 
brought about and the conditions which 
confront a nation or a people in meeting 
and in overcoming them, if such be pos- 
sible. 

Tyson, a man of authority, makes the 
positive statement that chronic alcohol- 
ism not only predisposes particularly to 
tuberculosis, but to other diseases as 
well; that its effect upon the arteries and 
upon the blood vessels of the body is to 
impair their action and to destroy them 
at times. It has a positive effect upon 
the nervous and digestive systems, and 
he finally cites the abuse of alcohol as 
being one of the principal causes of tu- 
berculosis. We well know that there is 
an improvement in this disease when a 
patient leaves off the habit of alcoholic 
abuse, and that the disease recurs with 
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more virulence if the habit be once again 
assumed. Many authors of great repu- 
tation have stated that the immoderate 
use of whisky seriously injures both liver 
and kidneys, destroys more or less com- 
pletely the walls of the stomach, and has 
such an effect upon the mucus mem- 
brane of the throat that disease-bearing 
germs readily find access to the blood 
current through its walls, becavse the 
normal secretion of the throat is so 
greatly interfered with that the natural 
resistance to disease, which nature so 
wonderfully provides, has been de- 
stroyed. How many times we have heard 
the saying that “a man is as old as his 
arteries.” That alcohol, like syphilis, 
destroys to a certain extent these vascu- 
lar structures is a fact just as well known 
to the physician as is the above quota- 
tion known to a layman. 

If we were to examine health ques- 
tions we would find that the great Jewish 
race is comparatively free from tuber- 
culosis. The orthodox Jew is never an 
immoderate drinker. Among the south- 
ern negroes the converse is true. The 
alcohol question is one of the most press- 
ing and serious ones with them, while 
the death rate from tuberculosis is ter- 
rific. Lanereaux computes that more 
than one half of the cases of tuberculosis 
are due to alcoholism. In a study made 
in the great City Hospital of New York, 
on Blackwell’s Island, the figures clear- 
ly demonstrate that the Frenchman was 
right in his estimates. Dr. Huber, a 
world’s authority, states in his treatment 
on tuberculosis, “I hesitate to mention 
the use of alcohol. Its free use is al- 
ways disastrous. There are many phases 
of heredity, and from many different 
causes which are closely associated with 
alcoholism and consumption in appear- 
ance. 


Heredity. 


Tredgold gives heredity as the chief 
cause of feeble-mindedness, and says 
that he never has seen a normal child 
born when both parents were feeble- 
minded. The great study being carried 
on in Vineland, New Jersey, shows that 
mental defectiveness is handed down 
from generation to generation. In one 
family of 319 persons, 119 were known 
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to be feeble-minded and only 42 normal. 
One case is mentioned where a woman, 
feeble-minded, was married to eight dif- 
ferent husbands; eight children were 
born, one from each husband, and every 
child was feeble-minded. Feeble-minded 
parents beget a larger number of children 
than do the normal. They are ordinarily 
not capable of resisting their own im- 
pulses or the solicitations of others. 
Their families are at least one third 
larger than those of the normal. 

Tredgold has made a particular study 
of 150 feeble-minded cases from which 
1,269 children were born; nearly two 
thirds of these families were mentally 
defective in a high degree. Of course, 
in the children of the mentally defective 
there is a terrific death rate, and out of 
the 1,269 children mentioned, 170 were 
born dead, and it is not unusual to have 
at least 60 per cent of the children die 
within a few months of birth.  Illegiti- 
macy is frequently the result of feeble- 
mindedness, since feeble-minded women 
cannot resist temptation. 

We see in our own hospitals in the 
city of Seattle feeble-minded girls com- 
ing into the institutions and giving birth 
to illegitimate children. Within a short 
period a weak-minded girl died in a cer- 
tain institution in this city, who was 
pregnant and unmarried. She had not 
left the hospital before her younger sis- 
ter, just having passed the age of puber- 
ty, was called to our attention. She was 
also feeble-minded, unmarried, and 
pregnant. Later we found the mother 
to be also feeble-minded. Think of such 
women populating this great nation; 
think of such people furnishing the stock 
from which to build a great free com- 
monwealth. This condition is not only 
a fearful burden to the taxpayer, but it 
is a serious menace to society, and con- 
stantly depreciates and degenerates the 
quality of our people. 

After what has been said, there can 
be no question in the minds of those who 
understand, that there is a natural law, 
according to which human beings tend 
to repeat themselves in their offspring, 
both intellectually and physically. It is 
almost an undeniable fact that syphilis, 
alcoholism, insanity, epilepsy, and tuber- 
culosis are all transmissible so far as ten- 
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dency or disposition is concerned, and in 
syphilis and in insanity there is abso- 
lute transmission of the disease. We 
know that defective bodily development, 
defective development of the circulatory 
system, and different forms of anemia 
are transmitted without question. Neither 
can there be longer the slightest doubt 
that mentally defective children are born 
in great numbers to those who are men- 
tally defective themselves. It is, there- 
fore, a serious and grave problem which 
confronts the civilized nations to-day in 
any attempt made to limit the number of 
off- -spring born to those who are leading 
vicious, careless lives, and who are giv- 
ing to their children, not only a heritage 
of disease and bad tendencies, but are 
also handing down to them humiliation 
and mortification, and to the nation 
children who will become public charges 
to more and more tax our institutions in 
order that they may be cared for. 

One requisite of good health is a clear 
conscience. A person cannot have a 
clear conscience if he be syphilitic or al- 
coholic. Syphilis gives to the teeth pecu- 
liar characteristics; it seriously injures 
the quality of the teeth. Poor teeth seri- 
ously handicap those suffering from tu- 
berculosis. A drunkard will not see that 
his children’s teeth have proper care. 
Ninety-seven per cent of poor children 
need dental care. If the world could 
be made to understand hygienic rules and 
to observe them, intelligent health offi- 
cers could immediately reduce the death 
rate by at least 50 per cent. There is 
nothing so sensitive in health matters as 
the infant death rate. It is always great- 
est where this trinity of diseases, which 
we have discussed, is most often found. 
You cannot rear a healthy child, as a 
rule, unless the mother nurses it. A 
mother who is suffering from the abuse 
of alcohol or who is syphilitic or alcoholic 
cannot nurse her baby. This is often 
true with the tubercular. 

Woods Hutchinson claims that in 
heredity we have the reasons for the 
continuance of prostitution and alcohol- 
ism. While many will dispute the ques- 
tion as to prostitution, we must all agree 
that there is no influence of greater im- 
portance than the prenatal. Any influ- 
ence upon a woman’s life, when she is 


pregnant, is of the greatest possible im- 
portance to the world, since at this time 
she is susceptible to all influences, but 
particularly to good ones. Those suffer- 
ing from syphilis and tuberculosis, or 
from the excessive use of liquor, are not 
as valuable to the nation or to them- 
selves, of course, as they would other- 
wise be. Many of them are a direct and 
excessive cost to the people in many 
ways only too well known to all of us. 
These conditions the world over have 
been tolerated for centuries, but to-day 
the world is awakening, and is asking 
and insisting that disease-producing con- 
ditions be banished, and that those things 
cease which mar and tend to destroy our 
national existence; that those things 
which produce unsound, unhealthy, and 
defective children be annihilated, that 
the babies born in this great country of 
ours may be sound of body and mind. 
“Eugenics is the science of improving 
the qualities of the race through the ap- 
plication of the laws of heredity, either 
physically or mentally. Positive eugenics 
is the development of the human strains 
possessed of superior mental and physi- 
cal traits. Negative eugenics is the cut- 
ting off of the supply of defectives and 
degenerates.” The regulation of mar- 
riages of the unfit, and parents free from 
disease, is the slogan now being sounded 
in every portion of the civilized globe. 


National Board of Inquiry. 


It would seem eminently proper, in 
view of the immense importance of a 
question so far-reaching in its effects 
upon the nation, and which is to-day 
bringing unspeakable misery unnecessar- 
ily into the world in allowing a race of 
feeble-minded, vacillating, degenerate 
children to be born, and which is break- 
ing the backs of those who toil to pay 
the taxes, that the whole question should 
be considered by a national board of in- 
quiry, that we may know more nearly 
what remedies to apply and what steps 
to take in order to protect ourselves 
against existing conditions. 

















Constitutionality of Discriminatory 


Statutes Regulating Food Products 


BY JOHN D. CHAMBERLAIN 


T is the purpose of 
this article to dis- 
cuss cases wherein 
statutory regula- 
tions concerning 
food products have 
been attacked as 

/{ making unconstitutional dis- 

\| criminations. 

The right to prevent the sale 
of impure food, to inspect 

food, or even destroy it when found im- 
pure, rests upon the police power of the 
state. Every well-organized government 
has the inherent right to protect the 
health and provide for the safety and 
welfare of its people. It has not only 
the right, but it is the duty and obliga- 
tion which the sovereign power owes to 
the public; and as no one can foresee 
the emergency or necessity which may 
call for its exercise, it is not an easy 
matter to prescribe the precise limits 
within which it may be exercised. It 
may be said to rest upon the maxim, 
Salus populi suprema lex, and the con- 
stitutional guaranty for the security of 
private rights has never been under- 
stood as interfering with the powers of 
the state to pass such laws as may be 
necessary to protect the health and pro- 
vide for the safety and good order of 
society.} 

What may be regarded as a denial of 
the equal protection of the laws is a 
question not always easily determined. 
It is sometimes difficult to show that a 
state enactment having its source in a 
power not controverted infringes rights 
protected by the national Constitution. 
No rule can be formulated that will cover 
every case. But upon the general ques- 





1Deems v. Baltimore, 80 Md. 164, 45 Am. 
St. Rep. 339, 30 Atl. 648, 26 L.R.A. 541, 
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tion it has been said that the equal pro- 
tection of the laws means “that no per- 
sons or class of persons shall be denied 
the same protection of the laws which 
is enjoyed by other persons or other 
classes of persons in the same place and 
under like circumstances.” ® 


Producers. 


A manufacturer engaged in the busi- 
ness of refining sugar is not denied the 
equal protection of the laws by a Louisi- 
ana act imposing a license tax upon 
manufacturers engaged in such business, 
but exempting from the tax those who 
refine the products cf their own planta- 
tions. Such discrimination was obvious- 
ly intended as an encouragement to agri- 
culture, and does not deny to persons 
and corporations engaged in a general 
refining business the equal protection of 
the laws? 

Nor are nonproducing venders of milk 
denied the equal protection of the laws 
guaranteed by the 14th Amendment to 
the Federal Constitution, because they 
are not given the privilege accorded to 
producing venders of exempting them- 
selves from actions or penalties for vio- 
lations of the provisions of the New 
York agricultural law to prevent the sale 
of adulterated milk, by showing that the 
milk sold or offered for sale by them is 
in the same condition as when it left 
the herd of the producer. The purpose 


of the law is to secure to the population, . 


adult and infant, milk attaining a cer- 
tain standard of purity and strength, all 
other milk is declared to be unclean, im- 


S Missouri v. ‘Lewis (Bowman ¥. ‘ Lewis), 
101 U. S. 22, 25 L. ed. 989. 

3 American Sugar Ref. Co. v. Louisiana, 
179 U. S. 89, 45 L. ed. 102, 29 Sup. Ct. Rep. 
43, affirming 51 La. Ann. 562, 25 So. 447. 
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pure, unhealthy, adulterated or unwhole- 
some. It is certain that if milk starts 
pure from the producer it will reach the 
consumer pure, if not tampered with on 
the way. To prevent such tampering, 
the law is framed and its penalties ad- 
justed. As the standard established can 
be proved in the hands of a producing 
vender, he is exempt from the penalty; 
as it cannot certainly be proved in the 
hands of other venders so as to prevent 
evasions of the law, such venders are 
not exempt. In the one case the source 
of milk can be known and the tests of 
the statute applied; in the other case 
this would be impossible, except in few 
instances. The nonproducing vender 
must exercise care in his purchases, and 
good all around may be accomplished. 
Through penalty on the nonproducing 
vender the producer is_ ultimately 
reached, though he may seem to be in- 
dulged. He will have to raise the stand- 
ard of the milk of his herd if he would 
keep or extend his trade as anything but 
a mere retailer of his product. 

In Minnesota a statute requiring bak- 
ing powder containing alum to be 
marked so as to show that fact has been 
held constitutional. The owner is not 
deprived of his property, nor denied the 
equal protection of the laws, by being 
required to disclose the real nature or 
ingredients of the commodity which he 
exposes for sale. No man has the right, 
protected by the Constitution from 
legislative interference, to keep secret 
the composition of such goods in order 
that others may be induced to purchase 
and use what they would consider to be 
hurtful, and what they would not know- 
ingly purchase or use. The owner of 
such property may be legally required, 
as a matter of proper police regulations 
for the benefit of the people in general, 
to sell it for what it actually is, and 
upon its own merits; and is not entitled, 
as a matter of constitutional right, to 
the benefit of any additional market value 
which he may secure by concealing its 
true character. Of course, if the law 
were obviously a mere dishonest guise 
for favoring one class of goods or deal- 

*St. John v. New York, 201 U. S. 633, 50 


L. ed. 896, 26 Sup. Ct. Rep. 554, 5 Ann. Cas. 
909, affirming 178 N. Y. 617, 70 N. E. 1104. 
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ers at the expense of another, the case 
would be very different; but legislative 
enactments are not to be regarded as in- 
tended as mere dishonest pretenses for 
the accomplishment of results wholly 
beyond the constitutional and proper 
domain of legislation, unless it is per- 
fectly obvious and unquestionable that 
such is the case.® 

An act which provides that “every 
merchant, jeweler, grocer, druggist, or 
other dealer, etc., shall pay as a license 
tax Mo of 1 per cent on the total amount 
of purchases in or out of the state (ex- 
cept purchases of farm products from 
the producer),” makes no discrimination 
in favor of or against any merchant, 
jeweler, grocer, druggist, or other dealer. 
On the contrary, it taxes the business 
of each alike. and exempts alike from 
the necessity of listing his purchases of 
farm products from the producer. Treat- 
ing it as a classification, this law puts all 
merchants dealing in farm products in 
one class, and all merchants not dealing 
in farm products purchased from the 
producer in another class,—treats all in 
each class alike. There is no discrimi- 
nation in either class.® 

So, an act of the legislature which in 
effect places persons who manufacture 
and sell, or who sell, either at wholesale 
or retail, certain specified food products 
in package form, not put up by retailers, 
in one class, and retailers who put up 
and sell the same products in package 
form themselves, in another class, and 
provides that such food sold in package 
form, not put up by the retailer, shall 
bear a printed label showing net weight 
or measure of the contents, does not de- 
prive one who sells a “misbranded” pack- 
age, of the equal protection of the laws, 
and is not violative of the 14th Amend- 
ment to the Constitution of the United 
States.” 

Nor does a statute requiring dairymen 
living without the city to pay a license 
upon their vehicles, but excepting ve- 
hicles used by farmers marketing the 
products of their farms or for hauling 

5 Stolz v. Thompson, 44 Minn. 271, 46 N. 
W. 410. 

6 State v. Stevenson, 109 N. C. 730, 26 Am. 
St. Rep. 595, 14 S. E. 385. 

7 Freadrich v. State, 89 Neb. 343, 131 N. W. 
618, 34 L.R.A. 650. 
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produce into the city, make such dis- 
criminations in favor of farmers as to 
render the statute unconstitutional, 
where it is not shown that such discrim- 
inations are not within the legislative dis- 
cretion.® 

So, a city ordinance allowing persons 
who raise their own produce to sell the 
same from wagons without license, and 
refusing to allow persons who do not 
raise the produce which they offer for 
sale the right to sell from their wagons 
without license, has been held not in- 
valid as an unlawful and unjust discrimi- 
nation, because those prohibited from 
selling belong to a distinct class from 
those permitted to sell; those denied the 
right to sell being those who would vio- 
late the law by forestalling and regrat- 
ing the market, and the others being the 
producers of provisions who would sell 
them direct to the consumers? 

Anti-trust laws exempting from its 
provisions “agricultural products and 
live stock while in the hands of the pro- 
ducers or raisers” have been held in cer- 
tain states a violation of the 14th Amend- 
ment to the Federal Constitution in 
respect to the equal protection of the 
laws.2® These laws are said to have 
deprived the citizen of many of his rights 
of contract, and to have sought to di- 
vide citizens not exactly by their calling, 
but by the source of the property they 
held, and exempted 80 per cent of them 
from the penalty it visited upon the re- 
mainder. 


Substitute Products. 


In a number of instances statutes rela- 
tive to the sale of oleomargarin have 
been upheld as against the objection, 
among others, that they involve an un- 





8 Marmet v. State, 45 Ohio St. 63, 12 N. E. 
463. 

8 Dutton v. 
Am. St. Rep. 748, 113 S. W. 381, 16 Ann. Cas. 
1028. 

10 Connolly v. Union Sewer Pipe Co. 184 U. 


Knoxville, 121 Tenn. 25 
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S. 540, 46 L. ed. 679, 22 Sup. Ct. Rep. 431; 
State ex rel. Atty. Gen. v. Waters-Pierce Oil 
Co. — Tex. Civ. App. —, 67 S. W. 1057; 
Brown v. Jacobs Pharmacy Co. 115 Ga. 429, 
90 Am. St. Rep. 126, 41 S. E. 553, 57 L.R.A. 
547; State v. Cudahy Packing Co. 33 Mont. 
179, 114 Am. St. Rep. 804, 82 Pac. 833, 8 Ann. 
Cas. 717; Re Grice, 79 Fed. 627; State v. 
Shippers’ Compress & Warehouse Co. 95 Tex. 
603, 69 S. W. 58. 
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constitutional discrimination in favor of 
butter, and against oleaginous  sub- 
stances." 

It seems that oleomargarin is an arti- 
cle which may easily be manufactured 
so as to be hurtful, and thus result in 
fraud upon and injury to the public, and 
that the inhibition of the use of coloring 
matter in oleomargarin is a reasonable 
police regulation tending to insure the 
public against fraud and injury. The 
purpose of the legislature in permitting 
the use of harmless coloring matter in 
butter, and requiring that oleomargarin 
be sold in its natural state, has been de- 
clared not to be for the purpose of dis- 
criminating in favor of butter, but to 
provide a ready means by which the 
public might know that an article of- 
fered for sale was butter, and not oleo- 
margarin. Where the inquiry was 
whether the provisions of the Ohio stat- 
utes, which, although allowing the manu- 
facture and sale of oleomargarin when 
free from any coloring matter or other 
ingredient causing it to look like or to 
appear to be butter as defined in the stat- 
ute, and which, moreover, expressly for- 
bade the manufacture or sale within the 
state of any oleomargarin containing 
any methyl, orange, butter yellow, an- 
noto, aniline dye, or any other coloring 
matter, violated the Constitution of the 
United States, and the proposition was 
that as, by the Ohio statutes, harmless 
coloring matter was permitted to be 
used in butter, the effect of prohibiting 
the use of such harmless ingredients in 
oleomargarin was to deprive the manu- 
facture of oleomargarin of the equal 
protection of the laws, and to take from 
him his property without due process 
of law, the United States Supreme Court 
held that by such statutes an Ohio cor- 
poration engaged in the manufacture and 
sale of oleomargarin was not denied the 
equal protection of the laws nor de- 
prived of its property without due pro- 
cess of law.” 

11 People v. Freeman, 242 Ill. 373, 90 N. E. 
366, 17 Ann. Cas. 1098; People v. Griffin, 71 
Misc. 568, 128 N. Y. Supp. 46; People v. Rot- 
ter, 131 Mich. 250, 91 N. W. 167; Butler v. 
Chambers, 36 Minn. 69, 1 Am. St. Rep. 638, 
30 N. W. 308; Walker v. Com. 8 Sadler ( Pa.) 
483, 11 Atl. 623. 

12 Capital City Dairy Co. v. Ohio, 183 U. S. 
238, 46 L. ed. 171, 22 Sup. Ct. Rep. 120. 
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So, where a Pennsylvania statute pro- 
hibited the sale for food of any article 
manufactured out of any oleaginous sub- 
stance or compound of the same other 
than that produced from unadulterated 
milk or cream, to take the place of but- 
tere produced from pure unadulterated 
milk or cream, an objection that such 
statute was repugnant to the clause of 
the 14th Amendment, forbidding the 
denial by the state to any person within 
its jurisdiction of the equal protection 
of the laws, was held untenable, since 
the statute placed under the same re- 
strictions and subjected to like penalties 
and burdens all who manufactured or 
sold, or offered for sale, or kept in pos- 
session to sell, the article embraced by 
its prohibitions; and thus recognized and 
preserved the principle of equality among 
those engaged in the same business.¥ 

And an act to regulate the manufac- 
ture and sale of imitation butter, which 
prohibits the coloring of imitation but- 
ter to make it resemble genuine butter, 
has been held constitutional, even though 
the act permits the coloring of genuine 
butter. As against the contention that 
it is unjust and unlawful discrimination, 
which the legislature has no power to 
make, to prohibit the use of harmless 
matter in oleomargarin and at the same 
time permit its use in butter, the prod- 
uct of pure milk and cream, under the 
pretense that it is for the protection of 
the public health, the court said that, 
aside from the effect upon the public 
health, the object of the act is not to 
prohibit or discriminate against the 
manufacture or sale of substitutes for 
butter, but to regulate such manufacture 
and sale so as to protect the public 
against the sale, as butter, of a different 
article. With the sale for what it is, 
of any substitute for butter, the law does 
not interfere. It is only the sale under 
pretense that the article sold is that which 
it is not that the law affects. The police 
power of the state is not limited to regu- 
lations necessary for the preservation 
of good order or the public health and 
safety, the prevention of fraud and de- 
ceit, cheating and imposition are equally 
within the power. Dealers in oleomar- 


13 Powell v. Pennsylvania, 127 U. S. 678, 32 


L. ed. 253, 8 Sup. Ct. Rep. 992, 1257. 


garin and other substitutes for butter 
have no vested right to palm off their 
products on purchasers who ask for but- 
ter, as the genuine article they are seek- 
ing. The purpose of the act is to pro- 
tect the public against fraud of this kind, 
by preventing the vender of any sub- 
stitute for butter from using coloring 
matter therein to impose upon his cus- 
tomers and deceive them into believing 
they are purchasing a different thing 
The prevention of such fraud by pro- 
hibiting the sale as genuine dairy butter 
is clearly within the police power, and 
the prohibition of color in a substitute 
to make it have the appearance of genu- 
ine butter seems a reasonable and ap- 
propriate means to such _ prevention. 
Enactments similar to this act, having 
for their object the regulation of the 
manufacture and sale of substitutes 
for butter, have been sustained by the 
courts of last resort in many jurisdic- 
tions.'* 

But a statute prohibiting not the manu- 
facture and sale of an article designed 
as an imitation of dairy butter or cheese, 
of intended to be passed off as such, but 
of an article designed to take the place of 
dairy butter or cheese, has been held 
void chiefly because it was construed to 
be an attempt on the part of the legis- 
lature to drive the manufactured article 
from the market, for the benefit of an- 
other industry, and to protect those en- 
gaged in the manufacture of dairy prod- 
ucts against the competition of cheaper 


14 People v. Freeman, 242 Ill. 373, 90 N. E. 
366, 17 Ann. Cas. 1098; Capital City Dairy 
Co. v. Ohio, 183 U. S. 238, 46 L. ed. 171, 22 
Sup. Ct. Rep. 120; Cook v. State, 110 Ala. 40, 
20 So. 360; State v. Armour Packing Co. 124 
Iowa, 323, 100 N. W. 59, 2 Ann. Cas. 448; 
McAllister v. State, 72 Md. 390, 20 Atl. 143; 
Plumley’s Case, 156 Mass. 236, 30 N. E. 1127, 
15 L.R.A. 839; People v. Rotter, 131 Mich. 
250, 91 N. E. 167; State v. Addington, 77 Mo. 
110; Butler v. Chambers, 36 Minn. 69, 1 Am. 
St. Rep. 638, 30 N. W. 308; Beha v. State, 67 
Neb. 27, 93 N. W. 155, 2 Ann. Cas. 846; State 
v. Marshall, 64 N. H. 549, 15 Atl. 210, 1 
L.R.A. 51; State, Waterbury, Prosecutor, v. 
Newton, 50 N. J. L. 534; 2 Inters. Com. Rep. 
63, 14 Atl. 604; People v. Arensberg, 105 N. 
Y. 123, 59 Am. Rep. 483, 11 N. E. 277; Hath- 
away v. McDonald, 27 Wash. 659, 91 Am. St. 
Rep. 889, 68 Pac. 376; Powell v. Com. 114 Pa. 
265, 60 Am. Rep. 350, 7 Atl. 913, 7 Am. Crim. 
Rep. 32; State v. Myers, 42 W. Va. 822, 57 
Am. St. Rep. 887, 26 S. E. 539, 35 L.R.A. 844. 
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substances, capable of being applied to 
the same uses; in other words, that the 
object of the statute was to prohibit one 
industry in order to foster another. 

A Pennsylvania statute penalizing the 
sale of oleomargarin in imitation of 
yellow butter has been held constitu- 
tional. It is clearly shown that the stat- 
ute seeks to suppress false pretenses and 
to promote fair dealing in the sale of 
articles of food; to compel the sale of 
oleomargarin for what it is, but pre- 
venting its sale for what it is not; to 
protect unwary purchasers who, without 
closely scrutinizing the label upon the 
package in which it is contained, would 
be induced to buy it as and for butter 
products from unadulterated milk or 
cream from such milk. In New York 
state a statute to prevent deception in 
the sale of dairy products prohibiting the 
manufacture or sale of any product not 
made from unadulterated milk or cream, 
but made in imitation or semblance of 
dairy butter, has been held constitutional 
(People v. Arensberg, 105 N. Y. 123, 
59 Am. Rep. 483, 11 N. E. 277). The 
article sold was oleomargarin, resorted 
to for the purpose of imitation, and had 
been made to resemble dairy butter. The 
court was of the opinion that such arti- 
ficial coloring of oleomargarin for the 
mere purpose of making it resemble 
dairy butter, although a wholesome prod- 
uct in itself, came within the statutory 
prohibition against imitation, and that 
such prohibition was within the power of 
the legislature, and rested upon the same 
principle which would sustain a prohibi- 
tion of coloring winter dairy butter for 
the purpose of enhancing its market 
price by making it resemble summer 
dairy butter, should the legislature deem 
such a prohibition necessary or expedi- 
ent. 

“Assuming, as is claimed,” said the 
court in People v. Arensberg, “that but- 
ter made from animal fat or oil is as 
wholesome, nutritious, and suitable for 
food as dairy butter; that it is composed 
of the same elements, and is substantially 
the same article, except as regards its 


origin, and that it is cheaper, and that 


15 People v. Marx, 99 N. Y. 377, 52 Am. 
Rep. 34, 2 N. E. 29, reversing 35 Hun, 528. 
16 McCann v. Com. 198 Pa. 509, 48 Atl. 470. 
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it would be a violation of the constitu- 
tional rights and liberties of the people 
to prohibit them from manufacturing or 
dealing in it, for the mere purpose of 
protecting the producers of dairy butter 
against competition, yet it cannot be 
claimed that the producers of butter, 
made from animal fat or oils, have any 
constitutional right to resort to devices 
for the purpose of making their product 
resemble in appearance the more expen- 
sive article known as dairy butter, or 
that it is beyond the power of the legis- 
lature to enact such Jaws as they may 
deem necessary, to prevent the simulated 
article being put upon the market in such 
a form and manner as to be calculated 
to deceive. If it possesses the merits 
which are claimed for it, and is innocu- 
ous, those making and dealing in it 
should be protected in the enjoyment of 
liberty in those respects, but they may 
legally be required to sell it for and as 
what it actually is, and upon its own 
merits, and are not entitled to the benefit 
of any additional value which may be 
imparted to it by resorting to artificial 
means to make it resemble dairy butter 
in appearance. It may be butter, but it 
is not butter made from cream, and the 
difference in cost or market value, if no 
other, would make it a fraud to pass 
off one article for the other.” The case 
of People v. Marx, supra, has a more 
direct application, as it arose under the 
act of which the one considered in Peo- 
ple v. Arensberg, supra, is an amendment 
or supplement. The section under which 
the defendant in People v. Marx was 
indicted provided that “no person shall 
manufacture out of any oleaginous sub- 
stances, or any compound of the same, 
other than that produced from unadul- 
terated milk or of cream from the same, 
any article designed to take the place of 
butter or cheese produced from pure, 
unadulterated milk, or cream from the 
same, or shall sell or offer for sale the 
same as an article of food.” That sec- 
tion was held to be unconstitutional, for 
the reason that the prohibition was not 
confined to unwholesome or simulated 
substances, but absolutely prohibited the 
manufacture or sale of any compound 
designed to be used as a substitute for 
butter or cheese, however wholesome or 
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valuable, or however openly or fairly the 
character of the substance might be 
avowed and published; that the act could 
not therefore be regarded as a health 
law nor as intended to prevent decep- 
tion by the sale of a simukated article 
as genuine; and stress was laid in the 
opinion upon the fact that the prohibi- 
tion was not of the manufacture or sale 
of an article designed as an imitation of 
dairy butter, but of any article designed 
to take the place of dairy butter, how- 
ever dissimilar in color or appearance 
the artificial article might be, to that of 
dairy butter. Other statutory provisions, 
aimed at the imitation of dairy butter, 
were referred to without criticism and 
without intimating any doubt of their 
validity. “Among these were statutory 
provisions prohibiting the introduction 
of any substance into imitation butter or 
cheese for the purpose of imparting 
thereto a color resembling that of yellow 
butter or cheese. 


Extent of Business. 


It was held in a Delaware case that 
where a municipal charter prohibited the 
passage of an ordinance exempting any 
person from the operation of any ordi- 
nance or municipal regulation, a munici- 
pal ordinance requiring all persons en- 
gaged in the milk trade to pay a license 
fee, but exempting those who sell less 
than 20 quarts per day, was invalid.!” 

So, a clause in a city ordinance regu- 
lating the sale of milk and cream, pro- 
viding that it shall not apply to persons 
who own not more than two cows and 
who sell milk therefrom to their neigh- 
bors, or customers, by peddling the same 
by hand, has been held in an Illinois case 
to invalidate the whole ordinance, since 
it discriminates between persons of the 
same class who are similarly situated, 
and makes an act done by one person 
penal, which is not if done by another 
person, and intends to create a monopoly 
in favor of persons keeping two cows, 
shutting out competition on the part of 
those owning a greater number unless 
they obtain a license. 


17 Gray v. Wilmington, 2 Marv. (Del.) 257, 
43 Atl. 94. 


18 Pierce v. Aurora, 81 Ill. App. 670. 
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Kind or Quality of Product. 


Singling out the milk business in the 
city of New York as a proper subject 
for regulation does not deny the equal 
protection of the laws, where all milk 
dealers in the city are equally affected 
by such regulation.!® 

So, imposing a penalty on a milk 
dealer for having in possession with 
intent to use them, any bottles or jars 
of less capacity than is marked on it, 
is a valid exercise of the police power, 
and does not unconstitutionally deprive 
him of his property. And an ordinance 
imposing on all who sell milk or cream 
in glass jars, for having in possession, 
with intent to use them, jars of less 
capacity than they purport to contain, 
is not special legislation, although it 
does not apply to all milk dealers, or to 
all persons who vend substances in liquid 
form. Nor does requiring milk dealers 
indelibly to indicate the capacity upon 
glass jars which contain the milk sold 
unconstitutionally deprive them of their 
property in the old jars.” 

A penal ordinance prohibiting any 
colored netting or other material which 
has a tendency to conceal the true color 
or quality of the goods, to be used for 
covering any box, basket, or other pack- 
age of fruit, berries, or vegetables of any 
kind, has been held a vexatious and un- 
reasonable interference with and restric- 
tion upon the rights of dealers in fruit, 
and is therefore void when based only 
on the general police power of the city. 
It was shown that fruit was shipped and 
sold wrapped up in tissue paper and in 
tinfoil, and in packages and baskets cov- 
ered with wood, all of which material 
effectively concealed the true color and 
quality of the fruit until removed. The 
court was of the opinion that it would 
be as reasonable to prohibit the one as 
the other; that the fruit dealers would 
be subjected to unjust and oppressive 
discrimination by the enforcement of 
such an ordinance.* 


19 New York ex rel. Lieberman v. Van De 
Carr, 199 U. S. 552, 50 L. ed. 305, 26 Sup. Ct. 
Rep. 144. 

20 Chicago v. Bowman Dairy Co. 234 III. 
294, 123 Am. St. Rep. 100, 84 N. E. 913, 14 
Ann. Cas. 700, 17 L.R.A.(N.S.) 684. 

21 Frost v. Chicago, 178 Ill. 250, 69 Am. St. 
Rep. 301, 52 N. E. 869, 49 L.R.A. 657. 
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In Louisiana, it is held that an ordi- 
nance pursuant to statutory authority, 
making it illegal to sell adulterated milk 
and imposing a penalty therefor, does 
not deprive dealers in milk of property 
without due process of law. 

An act providing that if milk shall be 
shown on analysis to contain more than 
80 per cent of watery fluid, or to con- 
tain less than 13 per cent milk solids, it 
shall be deemed to be adulterated, has 
been held constitutional.* 

So, a Rhode Island statute providing 
that if milk shall be shown upon analysis 
to contain more than 88 per cent of 
watery fluids, or to contain less than 12 
per cent of milk solids, or less than 23 
per cent of milk fats, it shall be deemed 
adulterated, has been held not unconsti- 
tutional as unequal and partial in its 
operation in that it discriminates in favor 
of the owners of cows which give rich 
pure milk, against the owners of cows 
which give milk of inferior quality, en- 
hancing the value of the former at the 
expense of the latter. 

And a statute prescribing a penalty for 
selling on Sunday and exempting mar- 
kets and dealers in provisions, ice cream, 
milk, etc., and druggists, hotels, ice deal- 
ers, etc., is not unconstitutional, the ex- 
emption not being in favor of certain 
articles that others are inhibited from 
dealing in, but being an exemption in 
favor of certain articles of merchandise 
as common necessities.” 


Transient or Nonresident Dealers. 


Milk drawn from cows outside the 
city is not unconstitutionally discriminat- 
ed against by a municipal ordinance pro- 
hibiting its shipment into the city unless 
the cows shall first have been subjected 
to the tuberculin test, and an official cer- 
tificate of their freedom from tubercu- 
losis or other contagious diseases filed 
with the health officer, while the regu- 
lations relative to cows within the city 
forbid the sale of milk from sick or dis- 

22 State v. Fourcade, 45 La. Ann. 717, 40 
Am. St. Rep. 249, 13 So. 187. 

23 Com. v. Evans, 132 Mass. 11. 

24 State v. Smyth, 14 R. I. 100, 51 Am. Rep. 
344. 

25 Searcy v. State, 40 Tex. Crim. Rep. 460, 
50 S. W. 699, 51 S. W. 1119, 53 S. W. 344. 
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eased cows, and contemplate inspection 
by the health officer, and the application 
by him of any known test to determine 
whether the animal inspected is afflicted 
with tuberculosis, and the removal by 
him of any diseased animal to a place 
where it will not spread infection.”® 

Nor is the equal protection of the laws 
denied to persons who supply milk to 
cities, towns, and villages for consump- 
tion, by a statute compelling them to 
register their herds or cattle with the 
live-stock sanitary board, where it ap- 
plies to all persons of that class, though 
it does not apply to every person who 
may occasionally sell milk in the coun- 
try2? 

So an act imposing a fine upon any- 
one who shall establish a tent, booth, or 
place for vending provisions or refresh- 
ments, within a certain distance of any 
camp meeting in progress, without the 
permission of those in charge of such 
meeting, but providing that anyone hav- 
ing a regular place of business within 
such limits is not required to suspend his 
business, has been held not invalid as 
being in restraint of trade or creating a 
monopoly or making discriminations, but 
is a valid law, tending to prevent dis- 
turbance and disorderly conduct.” 

3ut rules of a state board of live stock 
commissioners providing for applying 
a tuberculin test to all cattle which are 
brought into the state for dairy or breed- 
ing purposes, but exempting all other 
kinds, are invalid as producing unwar- 
ranted and illegal discrimination between 
different classes of cattle.® 


Locality. 


An Alabama court, in holding con- 
stitutional a municipal ordinance which, 
among other things, provided for the 
establishment and regulation of markets 
at several points in the city of Mobile, 
and prohibited the sale of fresh meat at 
retail outside of those markets except by 


26 Adams v. Milwaukee, 228 U. S. 572, 57 
L. ed. —, 33 Sup. Ct. Rep. 610, affirming 144 
Wis. 371, 129 N. W. 518, 43 L.R.A.(N.S.) —. 

27 State v. Broadbelt, 89 Md. 565, 73 Am. St. 
Rep. 201, 43 Atl. 771, 45 L.R.A. 433. 

28 Meyers v. Baker, 120 III. 567, 60 Am. Rep. 
580, 12 N. E. 79. ‘ 

29 Pierce v. Dillingham, 203 Ill. 148, 67 N. 
E. 846, 62 L.R.A. &&8. 














tenants of the market stalls, who were 
permitted to hawk about the streets after 
8 o'clock A. M. of the day, said that if 
the clause which discriminates in the 
matter of peddling on the streets, be- 
tween tenants of stalls and those who 
were not, vitiated the ordinance to any 
extent, it was only to the extent of void- 
ing the exception, or giving to all per- 
sons the benefit, and allowing others as 
well as lessees of stalls, the privilege of 
peddling about the streets.*° 

So, a city ordinance prohibiting pri- 


80 Ex parte Byrd, 84 Ala. 18, 5 Am. St. Rep. 
328, 4 So. 397. 

8lLamarque v. McGloin 
(La.) 28. 


82 State v. Bridgeman & R. Co. 117 Minn. 
186, 134 N. W. 496. 
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vate markets to be kept within a radius 
of six squares of any public market has 
been held not void as creating monopolies 
or as infringing the equal rights of in- 
dividuals. 

And an act to prevent unlawful dis- 
crimination in the sale of milk, cream, 
and butter fat has been held not to vio- 
late the equality provision of either the 
state or Federal Constitution, or the pro- 
hibitions of the state Constitution as to 
special legislation. 


7 


Conferences of Judges 


AN important feature of the forthcom- 

ing annual meeting of the American 
Bar Association will be the conference of 
judges scheduled for Saturday, August 
30th, at eight p. M. This conference was 
arranged by the committee on Uniform 
Judicial Procedure, consisting of Messrs. 
Thomas W. Shelton, Jacob M. Dickin- 
son, W. B. Hornblower, Louis D. Bran- 
dies and Joseph N. Teal. The chief 
judge of the highest appellate court of 
each state, the senior circuit judge of 
each Federal Circuit and the chief jus- 
tice of the Court of Appeals of the Dis- 
trict of Columbia have been invited to 
take part in the meeting and nearly all 
have accepted. 

The only formal part of the meeting 
will be a brief address by Hon. Thomas 
W. Shelton, chairman of the committee; 
an official statement by President Frank 
B. Kellogg or Secretary George White- 
lock; a few words of welcome by Hon. 
Jacob M. Dickinson; a short discussion 
of the progress of procedural reform in 
New York state, by Hon. W. B. Horn- 
blower; an address by Attorney General 
McReynolds and by ex-president Taft, 
if he arrives in time. The chief justices 
will then enter upon the conference and 
will probably perfect a permanent organi- 
zation. No topic has been suggested to 
the distinguished delegates since it is 
their advice that is sought. 





The committee state: 


“This is the very first effort to con- 
sider in convention interstate judicial 
relations—to promote uniformity of law 
with uniformity of decision and to fos- 
ter uniform pleading and procedure. 
The growth of interstate judicial rela- 
tions may be as deliberate as that of in- 
terstate commercial relations but this 
conference marks the beginning of a new 
era full of promise as it evidences a 
feeling of good will and mutual tolerance 
characteristic of the big, broad-minded 
men who compose the judiciary of this 
country. These elements are its salva- 
tion and its strength and give promise of 
rapid progress. The earnestness and un- 
selfish patriotism displayed by the judges 
in accepting the invitation of the Bar 
Association to give the Committee the 
benefit of their invaluable aid and advice 
deserve the highest appreciation.” 

A conference of this nature ought to 
prove a permanent feature of each an- 
nual meeting of the Association. It will 
add dignity and strength to the cam- 
paign now being conducted by the com- 
mittee to bring about a uniform system 
of pleading and procedure on the com- 
mon law side of the Federal courts, in 
the hope that the several states will in 


time adopt their systems to conform to 
it. 








The Common Law’s Debt to 


Annotations 


BY GEORGE F. LONGSDORF 
Of the St. Paul Bar 


ED. NOTE.—This is the second of a series of interesting and instructive articles on the evolution of the modern law 
book and its changing forms and methods to meet the problems of the practitioner. The first article appeared in the 


« ly number. 


GAINST the many 
acknowledged _vir- 
tues of the com- 
mon-law system of 
law deduced from 
reported precedent, 
virtues such as 

adaptability, flexibility, and ca- 
pacity for self-development and 
¥ growth, have continually been 
set the alleged demerits that it 
was unscientific, that it was crude and 
formless, that it was too slow in its re- 
sponses to new conditions. The facts that 
in all important English speaking com- 
munities the common law, with its sys- 
tem of precedents, furnishes the basis of 
all law; that it has there survived the 
test of use and experience; that the es- 
sential justice in the English and Ameri- 
can laws is surpassed by no other system 
and approached by few other nations, 
ought to persuade one that the common 
law is thoroughly systematic and scien- 
tific; because an unsystematic and unsci- 
entific system could not probably produce 
the very qualities wherein it excels. If 
it were the sole product of judges legis- 
lating under the guise of deciding, and 
if the labors of the judges were left un- 
touched to serve as the final contribution 
to the evidences of the unwritten law, 
chaos, delay, and uncertainty might be 
expected as the result; but the common 
law has never been a purely judicial 
product, however true it may be that the 
cases have been such. For, to use a com- 
mon quotation, “the law is in the cases, 
but the cases are not the law.” There- 
fore to know and state the law re- 
quires a post-judicial operation, just as it 
required the office of lawyers to evoke 
the decision which contains the law. 


Makers of the Common Law. 


Three classes of lawyers, then, have 
made the common law,—the advocates, 
the judges, and the writers, and each one 
of these classes has played a vital and 
an indispensable part. The advocate has 
presented the question, the court has de- 
cided, and the writer has recorded and 
expounded the precedent, each limited to 
the particular occasion and duty. Be- 
cause of that limitation their correlative 
tendency has been to keep each other’s 
operations true, and their combined skill 
has solved many problems that no a priori 
= of laws or codes could have coped 
with. 


Systematizing the Case Law. 


Now the reason that the system of 
precedents has not produced an unscien- 
tific and chaotic law, and that the law 
has not been overwhelmed in mere num- 
bers of precedents of widely varying 
worth and authority, is because it was 
the special business of the writers to deal 
with and prevent those particular tenden- 
cies. From the beginning they have done 
that work by devising methods and forms 
of books suitable to the needs of their 
times. They have so far done it well, 
and so long as “man can do what man 
ee done,” we may expect them to do it 
well. 


Classes of Writers. 


Of the writers there are three prime 
classes, viz., the reporters, the digesters, 
and the commentators whose work is now 
principally done by the annotators. None 
of these classes is very distinct, though 
their functions cleave sharply. Ofttimes 
the work of performing two or more of 
these functions, such as reporting and 
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annotating, has been done by one writer 
and published in the same book or set 
of books. Often, if not usually in the 
present day, such work is done by a high- 
ly organized and co-ordinated staff of 
writers, for in no other way can the mass 
of current and past decisions be managed. 

The work of the reporter and that of 
the digester of cases is familiar, and the 
forms in which their work appears in 
print are not greatly various. They need 
no testimonial or any introduction to a 
profession that has known them both by 
name for hundreds of years. But the 
commentator and his modern progeny, 
the annotator, is a writer of many de- 
grees and differences. His work and 
methods have been forced through many 
developments, and undergone many 
changes. Some have taken the name of 
annotator who were not worthy, while 
there are “commentaries” and treatises 
that are really nothing but digests. 
There are real commentaries nevertheless 
in this day, such as the Criminal Law 
Treatises of Wharton, Wigmore’s Evi- 
dence, and Labatt’s Master and Serv- 
ant, and others equally well-known. We 
can pass from all these to the annotators, 
for this is frankly a special plea in their 
behalf. They are now doing what may, 
perhaps, be as great a work for the com- 
mon law as ever has been done, and that 
is the rectification and harmonizing of it 
into uniformity and systematic accuracy. 


The Great Commentators. 


For several centuries in the history of 
the common law the need for such work 
was amply supplied by the great com- 


mentatorial and institutional works of 
Coke, Hale, Blackstone, and Kent, and 
the special treatises contemporary with 
them. Precedents were not numerous 
then as compared to now, and the office 
of the writer was as much to suggest the 
undeveloped doctrine for which no prece- 
dent existed as it was to reconcile and 
elucidate. Nevertheless there were anno- 
tators in those days worthy of the name. 
Occasionally they combined annotating 
and reporting, of which Serjeant Wil- 
liams’ notes to Saunders’ reports may be 
noted as an example. His note to Pord- 
age v. Cole, 1 Wms.’ Saund. 319, 18 Eng. 
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Rul. Cas. 601, on Mutual Covenants in 
Contracts, is cited specially scores of 
times in the later books of reports, and 
may be said to have established for the 
law a systematic conception and analysis 
of that difficult subject. Very much of 
the work in Coke’s Reports is essentially 
annotation. It does not avow that char- 
acter by a typographical arrangement sep- 
arate from the report of the case, as we 
do now. Indeed it is run into the body of 
the opinion, and at most is distinguished 
by the words, “But note reader that,” 
etc., with which Coke was wont to intro- 
duce his own observations. Neverthe- 
less it is annotation, and though Coke 
was sometimes criticized for it, as in the 
words of Lord Holt, who accused him of 
“improving” the reports (see Coggs v. 
Bernard, 2 Ld. Raym. 909, 5 Eng. Rul. 
Cas. 247, at 252), yet time has vindicated 
the work of Coke, and left such criticisms 
of bookish rather than practical interest. 
One eminent work of annotation, known 
well to all the old lawyers, was that in 
Smith’s Leading Cases (vol. 1, 8th ed. p. 
199), the forerunner of the great sets of 
selected cases of this day with their elab- 
orate and exhaustive annotations. 


Multitude of Cases Renders Annotation 
Necessary. 


It is because of the great augmentation 
in the number of reported cases, due 
largely to the multiplication of separate 
jurisdictions in the United States, that 
to-day’s problem for the special labors 
of the annotator has existed. When ju- 
risdictions were few, and precedents not 
numerous, the practitioner and the judge 
were able and had the time to thread the 
reason and principles of the law through 
the cases well enough without the help 
of a modern annotation. There were not 
multitudes of subtly applied illustrations 
of general principle to minutely variant 
facts. Instead of fifty there were a 
dozen jurisdictions, perhaps, to diverge 
from uniformity of doctrine and furnish 
confusion of authority, or, which was 
just as bad, the appearance of confusion. 
There were few of the anomalous or 
exotic doctrines such as the water laws, 
the mining laws, or the adapted civil-law 
institutions, which the western and south- 
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western states brought into the body of 
American law and the over-sea colonies 
into the body of the English law. Up to 
that time the practice of a careful law- 
yer was to read all the decisions of his 
own state as they were handed down, 
and it was not a great task to do it. 


Digests or Cyclopedias. 


Almost contemporaneous with the 
great augmentation of cases, in fact one 
of its consequences, began the develop- 
ment of the modern digest or cyclopedia. 
While these were necessary and invalu- 
able contributions to legal literature, and 
by no means to be disparaged by any 
comparison, they did have the effect to 
reveal to the every-day lawyer either “too 
many cases in point” or else by a dis- 
tributive analysis that he did not follow 
they placed analogous and cognate cases 
in different topics, and he failed to find 
them. Either condition was unbearable, 
and, if the lawyer had been left to him- 
self, irremediable. It began to be said 
that there were too many cases reported, 
too much authority, and some even 
wished for another Alexandrian burning 
of all the law books so that we might 
start anew. By poetic license the law 
was pictured as “a codeless myriad of 
precedents, a wilderness of single in- 
stances,” which it never was and is not 
now. Nothing was wrong but that the 
common jaw had been growing and had 
outgrown the older forms of law books. 
The very same complaint was made by 
Justice Buller in 1786 (Birch v. Wright, 
1 T. R. 383, 15 Eng. Rul. Cas. 626), 
when he suggests “wading through all of 
the old books” to “find a great collection 
of cases” in Comyn’s Digest. Two years 
later, in 1788, Tomlin’s Repertorium Ju- 
ridicum (Dublin, 1788) announced in its 
preface that a “vast accumulation of 
cases,” amounting to 25,000 in forty 
years, necessitated an easv mode of ref- 
erence to them, to wit, what we would 
call an index digest. We have 25,000 
cases each year to deal with, and do it 
with skill that Tomlin or Comyn never 
dreamed of. 


Generalization the Work of the Annotator. 


The truth is that in an evolutionary 
system of law like ours, wherein we gen- 
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eralize from case‘. to doctrines, there can 
not be too many cases. The law is en- 
riched, and not smothered, by its many 
cases. But the generalizing must be done 
bv careful and accurate method and with 
adequate expenditure of time, neither of 
which the lawyer can be expected to 
bring to such work. And so it has come 
to pass that, after the work of the great 
commentators, and in sequence the work 
of the digesters, has been done, need has 
developed the modern annotator and his 
methods. His work relieves the common 
law from the necessity of a Justinian or 
a Napoleon to recodify our law ; for when 
a “conflict of authorities” is rightly and 
patiently examined, and the cases ex- 
plained in a good annotation, the conflict 
is often found to have been an appear- 
ance, and not a reality, or else the true 
and the fallacious are sifted so thorough- 
ly that the lawyer as he reads is freed 
from doubt and vexation. 


Selection and Value of Cases. 


Such work as this that the annotator 
does cannot be done in a digest or a text- 
book, or by any other known method than 
annotation of some well-chosen case. 
(See note on Rule in Shelley’s Case, 29 
L.R.A.(N.S.) 963, for example.) There 
are thousands of trite and common-place 
cases fit only to be data from which the 
law may be deduced, or perhaps only to 
be illustrations of long settled and well- 
understood rules. They must be report- 
ed in some way, if only that time and 
the general judgment of lawyers may as- 
sign to them their true value among the 
precedents of the law. On such cases an- 
notation is too valuable to be wasted. 
They present nothing that requires more 
than the reporter and the digester can 
give, until the time when the annotator 
shall need to compare them with all the 
other trite or common-place cases in the 
production of some exhaustive and clari- 
fying treatment of an important doctrine. 


Purpose of Extra and Critical Annotation. 


It is implied in the foregoing state- 
ments that the province of the annotator 
is chiefly within those departments of the 
law that are conflicting or vexatious, or 
full of varying minutiz, or novel, requir- 
ing the aid of difficult analogies because 
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direct precedents are lacking, but it is 
not meant to exclude another form of 
annotation; namely, that which collates 
the citations of earlier cases and so ar- 
ranges them as to show the history and 
influence of each decision. These annota- 
tions, sometimes known as “extra anno- 
tations,” trace judicial influences, while 
the others trace and co-ordinate doc- 
trines and rules. They serve different 
and equally important purposes, though 
the critical annotation is of greater utility 
than the extra annotation, and requires 
more editorial skill in its preparation. 
Both classes of annotations, as distin- 
guished from those so-called annotations 
which are merely collections of ref- 
erences, tend to harmonize and unify the 
common law of all the many jurisdic- 
tions, and in some degree to establish 
their general statutory law on a common 
basis of principle and reason. They do 
this by showing what the law is, and its 
reason, in the difficult and obscure parts 
which neither digest nor text-book pro- 
fesses to do. Being narrow in its subject 
and intensive in its treatment, an annota- 
tion is specially designed to supply a 
process in the evolution of the law where- 
in all other forms of law books “by rea- 
son of their universality are deficient.” 
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They thus keep the common law of all 
English speaking people a living and 
growing law, which neither breaks down 
into chaos under sheer numerical weight 
of precedents, nor is thrust aside for 
some petrifying code of substantive law; 
and if uniform laws in all the states shall 
ever be generally enacted they will have 
been made possible largely by the years 
of sifting and settling that the patient la- 
bors of the annotators of to-day have 
given the precedents. Their contribution 
to the common law is in keeping it true 
and uniform in principle, in freeing it 
from multifariousness of illustration, in 
adapting it by analogies to new condi- 
tions. That common law, which we be- 
lieve to be the most excellent of systems, 
has been kept for us by the writers in 
the law. Each class of writers has had 
its part. None has done more than the 
annotators, and by no other means than 
annotation could their part have been 
done. 


des Phenpe fi 


The Equipment of the Lawyer 


As is the lawyer, so is the court, and so is the administration of justice. 
the lawyer, so is the law. 


As is 
Then, shall we submit to a condition of affairs under 
which the law dispensed from our courts is, as it has too often been, the result of 
purely empirical training, or, in many cases, of no training at all? Shall Wisdom 
sit enthroned in the judgment seat and the voice of Wisdom be heard in the judg- 
ments of the courts? We hear much of the declining reverence for law, and lament 
the growing lack of respect for the administration of justice. Perhaps we have a 
little exaggerated these sentiments, but in the troublous times to come a government 
of laws and not of men cannot stand unless it be bulwarked on every hand by pop- 
ular faith in the laws and respect for their administration. And how is this faith 
to be restored or maintained? By investing our judges with judicial robes, or by 
educating them and our bar so that we shall have real justice in the seat of justice? 


—George W. Kirchwey, Dean of the School of Law of Columbia University. 








Co-operation of the Legal and Engi- 
neering Professions in Works of 





Municipal Engineering 


LL municipal engi- 
neering works 
must be designed, 
built, maintained 
and operated in 
accordance with 
the laws of the 
country and the municipality in 
which they are located. A close 
connection should, therefore, 
exist between the legal profes- 
sion under whose guidance the general 
laws of a community are made and the 
engineering profession who utilizes the 
laws of nature according to which such 
works are planned and later are used. 

An engineer is guided in the design 
of his works by the laws of natural 
science and the established habits and 
customs prevailing in the community 
where the works are located. All of 
the means by which the engineer seeks 
to accomplish his object and employ the 
available materials in nature and direct 
the various sources of power for the use, 
convenience and health of man, are sub- 
ject to incontrovertible law from which 
there is no appeal. 

Even social laws which relate chiefly 
to habits and customs are, as some of 
us believe, fixed by nature. Some of 
them can already be controlled, guided 
and changed, just as we can control, 
guide and change the motion of a rail- 
road train. Habits cause us to persist- 
ently use, in the cities of this country, 
about twice as much water per capita as 
used in Europe, although the general 
cleanliness is about the same. Custom 


causes us to persistently prefer railway 
coaches, communicating for the entire 
length of the train, while in Europe com- 





BY RUDOLPH HERRING, D. Sc., Consulting Engineer 
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partment coaches are still generally pre- 
ferred, although the general comfort is 
about the same. 

A part of the mental equipment of an 
engineer is, therefore, a knowledge of 
the inflexible laws of nature and of the 
inflexibility of their interaction without 
appeal. He can obtain thereby a habit 
of safely reasoning by induction. Were 
all natural laws and their interaction 
known he would indeed be fortunate. 
Until such a day arrives he is faced by 
the many conditions where knowledge 
fails. If the missing facts are not ob- 
tainable he will be reduced to forming 
opinions, but in forming them he will be 
naturally guided by the logic of inductive 
reasoning, the safest guide we can have. 

The communal laws under which any 
public work is designed, built, maintained 
and operated are established by the repre- 
sentatives of the people. These laws are 
supreme until repealed. They are in- 
terpreted by the courts, which interpre- 
tations sometimes differ. They are final- 
ly decided by the opinions held in the 
highest court. 

The laws of a country and municipality 
are carefully framed to regulate their 
respective business. They embody the 
best opinion of the people regarding such 
regulation. They are framed for future 
guidance of the community and must, 
therefore, premise a knowledge of ex- 
pected occurrences. Many of such oc- 
currences can be predicted from social 
laws as already indicated, the exact limi- 
tations of which, however, cannot yet be 
given. For municipal engineering works 
some can be approximately ascertained 
by estimation. It is possible to estimate, 
along scientific lines and within fairly ac- 
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curate figures, the population growths, 
the birth and death rates, probable com- 
mercial developments, financial possibili- 
ties and other of the many activities 
which make up communal life. 

When laws are framed to carry out 
municipal works, it is, therefore, essen- 
tial that they permit of works being 
planned, executed and operated along 
lines where they will not be obstructed 
or resisted or fail in any direction. 

With this object in view the communal 
laws should conform, fundamentally, to 
the scientific or engineering laws and to 
the practical experience controlling muni- 
cipal works. Unfortunately this is not 
always the case. Experience can point 
out many cases where the communal 
law made it difficult and now and then 
even impossible to design, construct and 
maintain public works in the best and 
in the cheapest manner. Large sums of 
money have been wasted and inefficien- 
cies have resulted from the necessity of 
carrying out such laws which in part ig- 
nored the requirements of engineering 
experience. 

This fact has been well recognized in 
Western Europe and the simple way to 
avoid the undesirable result is to have 
both professions, that of the law and 
that of the engineer, associated before 
and not only after the laws have been 
framed and are established. The engi- 
neer can point out in detail the many 
ways in which the community can and 
should be protected from faulty concep- 
tions of projects, inefficient designs, etc. 

The best and most experienced engi- 
neers should be associated with the best 
and most experienced lawyers, so that 
the former can offer the facts and con- 
ditions, and the latter frame the laws by 
which municipal works may be brought 
up to a satisfactory degree of perfec- 
tion. 

The first step to inaugurate a work of 
municipal engineering, let us say for 
example the work providing for a new 
water supply, would therefore be taken 
by the engineer, to point out where and 
how such a supply could be obtained. 

The next step would be taken on the 
part of the lawyer, to ascertain the legal 
conditions surrounding the project as 
suggested. These conditions may make 
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the project impossible, which terminates 
its further consideration ; or on the other 
hand, they may offer no objection. Or 
finally they may point out difficulties 
which might indicate the necessity for 
investigating alternative projects. 

Then the engineer once more consid- 
ers the project and makes plans suffi- 
ciently in detail to estimate the cost. At 
this stage the people then generally de- 
cide whether or not they will adopt the 
project. 

Finally a direct co-operation between 
lawyers and engineers is required. It is 
necessary to surround the projected 
works with all necessary legal safeguards 
to protect the community against possi- 
ble future troubles. 

Enabling acts and contracts must be 
drawn up. It is essential that both pro- 
fessions join hands in this effort to cover 
all contingencies and to so frame the 
law that the works can be built without 
trouble, in the best manner and so that 
they will fully serve their purpose. 

The engineer’s assistance in furnish- 
ing the facts for framing such laws, is 
essential because his knowledge and ex- 
perience in construction and operation 
may contribute information which if ig- 
nored would entail serious and perhaps 
fatal consequences. 

The co-operation of lawyers and engi- 
neers is already followed in many, if 
not in most cases. Unfortunately, how- 
ever, it is not followed in all, even not 
in some prominent cases, and it rarely 
ever extends far enough to give the best 
results. Difficulties, errors, delays and 
waste of funds have, therefore, resulted, 
and are still resulting at the present day. 

Experience in municipal engineering 
works in this country has shown, that 
improvements can be made in the laws 
under which some are carried out, and 
such improvements it seems could be 
made by a closer co-operation between 
the legal and engineering profession, as 
has been pointed out above. 


Ldebph Horns 





HE judge was tired. 
It was a peculiar 
unexplainable sort 
of weariness that 
was both physical 
and mental. Yet 

there was no ap- 

parent ‘rational explanation for 

| his condition. His Honor ap- 

\ peared in excellent health. His 

external characteristics were 

those of a hearty, satisfied, well-groomed 

man of the world. He seemed calm and 

contented, and yet his nerves were ting- 

ling, and at times he almost felt as though 
he would like to murder somebody. 

And the judge was having his summer 
vacation and presumably enjoying his lei- 
sure. He had had a month of it, and in 
another month must go to work again for 
a ten months’ siege. He had a beautiful 
place on the bank of the river, where it 
was reasonably quiet and apparently 
everything most comfortable. He owned 
an automobile and took a ride every day 
and as often as he listed, and sometimes 
when he didn’t list. 

The previous year the judge had taken 
a long western trip and passed consider- 
able time in the keen air of the moun- 
tains. This year he felt it necessary to 
economize. Living expenses had in- 
creased, but the judicial salary remained 
im statu quo. So he concluded that he 
must pass his vacation at home. And 
why not? Had he been living elsewhere, 
he could not have found a better or more 
satisfactory place than his present home 
in which to enjoy his leisure. 

But as stated, the judge was tired. He 
was getting more tired and nervous day 
after day as he realized that his furlough 
was slipping away. He was tired of 
everything and of everybody. Being in 
town, it seemed necessary to go to his 
office for a brief time daily to clean up 
matters. And then there were other odd 


times of considerable frequency, when 
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BY HON. A. G. ZIMMERMAN 
County Judge of Dane County, Wis. 
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lawyers and litigants felt it necessary and 
convenient to ask the judge to attend 
them at the courthouse on presumably 
pressing matters that could have waited 
just as well as not if the judge had been 
out of town. 

So the vacation was not a real vacation 
after all. The judge appeared to be 
keeping practically in the same old con- 
tinuous rut day after day. And yet he 
was getting the credit of having a va- 
cation, and was the envy of his neighbors 
and the bar and the general public as he 
was occasionally seen riding by in his 
modest little motor car. 

It was a most provoking thing, in some 
ways,—this being in the judge business. 

This judge, some thirty odd years be- 
fore, was enjoying life passably well as 
a hired farm boy. As he monotonously 
followed the furrow round and round, 
sometimes turning up a mole’s nest by 
way of diversion, he did a lot of think- 
ing. It seemed to him that he was doing 
nothing else but thinking, as the plowing 
did not count in his estimation. Any 
clodhopper could do that. 

The farm boy dreamed of going to the 
city to take part in real life. In some 
way he got a notion that he wanted to be 
a lawyer and a judge. It was the acme 
of his ambition. Things did not look es- 
pecially promising with his $10 a month 
and an education yet to get, but others 
had succeeded under like circumstances 
and why not he? He did not care par- 
ticularly about being a lawyer, but he 
wanted to be a judge. That, he thought, 
would make him supremely happy and 
contented. 

To become a judge it was necessary to 
first be a successful lawyer. The boy 
knew that, and while he trembled at the 
thought of the speechmaking, yet he de- 
termined to go ahead anyway. 

After a dozen years or so of various 
vicissitudes and ups and downs, in the 
development of his bump of sticktoitive- 
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ness, the hired farm boy became a lawyer 
as hundreds of others in like circum- 
stances have become lawyers. Then after 
another dozen years in the activity and 
turmoil and the defeats and successes of 
law and politics, he became a judge. 

He enjoyed the contests, the activity, 
and the exercise of the vim and energy 
of those years. It was real life, and real 
life is a constant battle. But through it 
all he kept in mind the judgeship, as 
most lawyers keep it in mind for some 
time or other in their legal careers. 

Then came a decade on the bench, and 
the judge was yet on the sunny side of 
fifty. It is a mistake for any man with 
good healthy red blood in his veins to 
reach the height of his ambition before 
starting on the down grade of life. And 
a judge, the right kind of one, is expect- 
ed to have no further ambition outside 
of the judiciary. 

It was all very fine for a time, this 
judge business. But after a few years, 


when things were running smoothly and 
familiarly at court, the judge began to 


notice some peculiar things. For in- 
stance, try as he would outside of 
court to be familiar and _ hail-fellow- 
well-met as during his practising period, 
yet he felt somehow that there was no 
reciprocation. He was unconsciously, 
but surely, being crowded into a class by 
himself and away from the active, mov- 
ing rush of life. He discussed the mat- 
ter with other judges of longer service, 
and found that this judicial experience 
was common. 

Then the judge saw that he himself 
was unconsciously meeting the general 
public half way, and gradually becoming 
more and more isolated and solitary. It 
was one of the incidental peculiarities of 
the judge business. 

Of course it is not necessary to stay 
in the judge business. Why not resign 
and go back into active practice and ac- 
tive life? Yes, certainly that might be 
done, and yet the step backward is most 
difficult and uncertain after being out of 
the swim for some years. Particularly 
as the judicial salary does not enable the 
unembarrassed accumulation of a compe- 
tence to aid in re-establishment in a once 
discarded occupation. 

To the commonalty it appears a soft 
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easy berth, this holding court four or 
five hours daily, except Sundays and 
holidays, for ten or eleven months in the 
year. But with the vast and technical 
responsibilities in the settlement of say 
half a thousand continually pending es- 
tates of varying magnitude, the thousand 
guardianships, the intricacies of the many 
continuous trust estates, the correspond- 
ing involved inheritance tax adjustments, 
the careful judicial determination of the 
insanity cases, the feeble-minded, the de- 
pendent, the tuberculous and other poor, 
the thousands of claims cases, the testa- 
mentary, and other numerous legal con- 
tests of a litigious community of a 
hundred thousand people,—well, along 
toward the end of the court year, is it 
strange if the thing gets onto the nerves 
of the judge? 

As the judge’s vacation was nearing 
its close, he saw that this taking a vaca- 
tion at home would not do the business. 
If he was going to be fit to start in at 
another year’s work, he must lose him- 
self for a time. As he walked up town, 
looking dignified and sedate, he wanted 
to throw a brick at everybody who pleas- 
antly and courteously greeted him with 
the customary, “Good morning, judge.” 
“Judge”! How he hated the word! 
Why did not his old friends call him 
“Jim,” as they did in the past. 

When he occasionally so far stretched 
the dignity of his position as to go to the 
baseball game, it was distantly, as at oth- 
er places, “How do you do, judge?” and 
then the perfunctory questioners edged 
away. He sat there, dignified of course, 
and as “sober as a judge.” How he did 
want to get up and shout and yell, and 
waive his arms at the “boys,” like the 
rest of the crowd. 

This being a judge gets on the nerves 
awfully at times. 

His Honor often thought of the phil- 
osophy of an old associate, an able and 
leading lawyer, who was once. strenu- 
ously, though unsuccessfully, urged to 
accept a judgeship. This lawyer was one 
of the free and easy kind, of sporting 
proclivities, who enjoyed having a good 
time with the “boys.” Upon being urged 
to give his real reasons for refusing the 
judgeship, he replied: “Well, it’s be- 
cause a man has to be too d— good if 
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he’s a judge, and I want to enjoy life.” 

About a fortnight before the time for 
again holding court, the judge finally 
had reached the limit of everybody’s 
endurance, including his own. His 
nerves were all tingling. He could not 
sleep at night, or be decent and peace- 
able in the daytime. As he nervously 
wandered about the privacy of his home, 
he would step on the cat’s tail or kick 
the dog every chance he got. If his wife 
spoke to him he would almost snap her 
head off with nervous explosive energy. 
His meals were never fit to eat, and the 
servants fled at his approach. He felt 
that if he did not get away somewhere, 
it would require a commission in lunacy 
to attend to his case. His wife, who had 
theretofore urged the home vacation idea, 
also finally acquiesced in his going away 
for a time. Then she proposed to go 
with him, partly for her own pleasure 
and partly for the purpose of hovering 
about him and looking after him. It was 
the last straw. He facetiously and 
grouchingly consented to madam’s ac- 
companying him, but suggested if she 
did he would manage to lose her and 
then lose himself. If he was going 
away, it was because he wanted to get 
away from everybody and everything 
that was familiar to him during his daily 
legal grind. She tearfully succumbed to 
the gentle bearish hint, and later discov- 
ered that life at home had its compensa- 
tions after the judge had taken his nerv- 
ous grouch with him. 

So the judge packed his grip and 
finally started out alone, without rudder, 
compass, or port in view. He was not 
going anywhere. He was simply going. 
All towns looked alike to him, and it was 
immaterial whether he landed at Podunk- 
ville, Oshkosh, or Danville. However, 
his first stop was at Chicago. Two or 
three days there losing himself among 
the crowds, with the ever shifting scenes 
of vivid. kalaidescopic rushing life was 
good for him. He forgot who he was 
or where he came from, and kept ever 
unconsciously moving until at night he 
was so physically tired and footsore, that 
sleep, “nature’s sweet restorer,” began to 
renew acquaintance with him. 

Then one evening, as Chicago was 
getting monotonous, and the roar and 
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rumble of the traffic and of the thunder- 
ous elevated began to get on his nerves, 
the judge wandered toward the dock- 
yards, and, as the stiff breeze from the 
lake fanned his heated brow, a new idea 
struck him. He got his grip and boarded 
the first vessel he came to that would take 
passengers. It happened to be the night 
boat about to cross Lake Michigan. As 
the vessel got clear of the harbor, it was 
apparent that the wind was blowing al- 
most a gale and still rising. This was 
exhilarating and pleasant, and a drench- 
ing rain and ever-increasing thunder- 
storm in the gathering darkness added to 
the gayety of nations. 

The pitching of the storm-tossed ves- 
sel interfered slightly with the judge’s 
dignity, and the judicial stomach began 
to growl at threatened upheavals. The 
stateroom seemed the most natural haven 
in order to avoid, if possible, a gastric 
earthquake, and there he presently found 
himself in the company of a stranger 
berthmate. 


After the customary self-introductions, 
the stranger suggested that the surest 
method of settling the stomach and pre- 
venting seasickness, was to take a big 
dose of port wine, and forthwith pro- 
duced that delectable beverage from 
among his effects. 

By this time the judge, who was a 
temperate man, had reached that stage 
of threatening internal convulsions, as 
to acquiesce in the sage adage of “any 
port in a storm,” and thereupon imbibed 
a considerable quantity of the “port” 
thus proferred. 

Under the combined effects of the 
judge’s weariness, the cradle-like rocking 
of the berth, and probably the addition 
of the port, the judge immediately fell 
asleep, and woke not until the next morn- 
ing while the vessel was gently gliding 
over the smooth waters of the bay on 
the eastern shore of Lake Michigan. His 
Honor was feeling fine, and was aston- 
ished to learn later in the day that he 
had unconsciously, in a double sense, 
passed through one of the worst storms 
on record for that lake, that several ves- 
sels had foundered, and that numerous 
lives had been lost. 

The crossing of the Wolverine state 
was followed by several days wandering 
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about Detroit, during which time the 
judge’s sole audible communion with his 
kind consisted in grouchingly repeating a 
few words from the menus placed before 
him, with edible intent. 

Then he found himself, with a few 
thousand others, on the great crowded 
eastern states steamer traversing Erie 
toward Buffalo. He had been unable to 
obtain a berth, and, when night came, 
the physically exhausted judge was one 
of a thousand or so overflows provided 
with a cot. A cot! Well, it was a nar- 
row cork mattress which might become 
a convenient support as a life preserver 
on an accidental watery occasion, but af- 
forded little ease and comfort when 
placed on the floor sardine fashion with 
myriads of others similarly occupied. 

The wearied judge finally sank into a 
gentle doze, after observing that his 
nearest neighbor, an enormous 300-pound 
mountain of selfishness, had settled him- 
self on his back on the cot for a comfort- 
able sleep, leaving his thin little ten-year 
old boy to find an unoccupied corner any- 
where on the floor. 

As his Honor lost consciousness he 
entered dreamland with the roar of Ni- 
agara in anticipation disturbing his rest. 
With the ever-increasing thunderous 
manifestations of the great falls, he saw 
a change in the continuity of ages as the 
entire body of Lake Erie, apparently 
with the purpose of ending matters for 
all time, started over the falls in one aw- 
ful rushing cataclysm that presaged the 
end of the world. 

Just as he was about to be over- 
whelmed by the world-beating catastro- 
phe in the uneasy progress of his night- 
mare, the judge awoke deluged with 
perspiration and trembling with nervous- 
ness to become conscious of the fact that 
it was the awful thunderous snoring of 
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his neighboring “mountain of selfishness” 
that caused his exaggerated and disturb- 
ing Niagara dream. 

As he contemplated the regular rising 
and falling of the rounded peak of the 
“mountain” in unison with the titanic 
roar, the judge found himself gravely 
and judiciously considering the prob- 
able results if a sharp knife were acci- 
dently imbedded about half an inch into 
the apex, but before he concluded a sum- 
ming up of all the consequences, he had 
become somewhat accustomed to the reg- 
ular roar in connection with the other 
multifarious noises of the ship, and 
again most fortunately calmly dropped 
to sleep without actually committing 
mayhem. 

For some reason, or for no reason at 
all, or because of the absent and out-of- 
the-ordinary experiences of the judge for 
ten days away from his customary judi- 
cial haunts, he arrived at Buffalo in his 
usual normal judicial condition. He was 
no longer physically tired, or mentally 
weary of life, or touchingly nervous, or 
viciously grouchy, and therefore no long- 
er inflicted with any abnormal mental 
idiosyncracies. He therefore again be- 
came gregarious and entered into the 
ease-loving spirit of a leisurely wander- 
ing tourist as he prolonged his vacation 
in the neighborhood of the natural won- 
ders of Niagara. And when he returned 
to enter again upon his year’s work, he 
wondered how he could ever have felt 
dissatisfied with anything or anybody. 
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Protection of Public Health 


HE nineteenth century worked for 

the individual. One by one each 
disease was investigated and the results 
applied to the relief of the individual 
patient. The twentieth century starts 
out with a broader conception of the 
function of medicine. It is working for 
the masses in the prevention of disease. 
Care of the public health has become the 
most important duty of the state. 

The story of the growth of public 
health legislation is an interesting one. 
It is well told in the Public Health Bulle- 
tin No. 54, by Dr. J. W. Kerr, Assistant 
Surgeon General. He says in part: 
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Prevention is better than cure, and far cheaper.—John Locke. 
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“Health organization in this country, 
as elsewhere, has been a plant of slow 
growth. The first attempts at public- 
health legislation in the United States 
were made in Virginia in 1639, in Massa- 
chusetts in 1649, and in New York and 
New Jersey in 1665; but they had rather 
a medical than a sanitary character, as 
their object was to regulate the practice 
of medicine. The first instances of pure- 
ly sanitary activity with official sanction 
can no doubt be found in the acts of 
both the Boston and Salem selectmen in 
1678, when those cities were threatened 
with one of the periodical outbreaks of 
smallpox so frequent in those days. Ear- 
lier action had been taken in Virginia for 
the registration of vital statistics, but 
this must be considered as having had 
at that time a legal rather than a sanitary 
purport. Sporadic measures, especially 
in regard to quarantine and smallpox, 
were adopted in practically all the col- 
onies during the latter part of the sev- 
enteenth century and the whole of the 
eighteenth, but it was only after the 
Declaration of Independence that serious 
attempts were made toward the estab- 
lishment of distinct health organizations. 

“In those times of scattered settle- 
ments and rudimentary means of com- 
munication local organization logically 
preceded the centralization of power in 
the State authorities. The most import- 
ant cities, usually situated in the vicinity 
of the sea, and therefore most exposed 
to the introduction of disease, naturally 
felt at an early period the necessity of a 
mechanism to combat the ravages of 
pestilences. Health officers with purely 
quarantine functions were early appoint- 
ed at the chief ports, while so long ago 
as May 27, 1796 (1 Stat. at L., 474, chap. 
36), a national law authorized the Presi- 
dent to “direct the revenue officers and 
the officers commanding forts and rev- 
enue cutters to aid in the execution of 
quarantine and also in the execution of 
the health laws of the States.” 
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“Although health powers were thus 
very early in the history of the country 
exercised by local authorities, the first 
definite step taken in the direction of 
providing health organization was the 
Massachusetts law of 1797, establishing 
boards of health for towns, and giving 
each board power to ‘make such regula- 
tions as it judges necessary for the pub- 
lic health and safety respecting nuisances, 
sources of filth and causes of sickness.’ 
The language of the statute was copied 
all over the land where the necessity for 
such bodies was recognized. 

“The establishment of State health 
bodies came only with the further devel- 
opment of the country, the increase in 
population, wealth, commerce, and sani- 
tary knowledge, and the betterment of 
facilities for communication. Their 
creation was as a rule subsequent to the 
organization of local boards of health, 
although in a few States, such as Ala- 
bama, Arizona, Indiana, Kansas, Ken- 
tucky, North Carolina, North Dakota, 
Oregon, South Carolina, South Dakota, 
Tennessee, Texas, and West Virginia, 
provision was made by the legislature at 
the same time for both; and in others, 
such as California, Delaware, Louisiana, 
Nevada, and New Jersey, the establish- 
ment of the State board antedated the 
adoption of laws compelling the organi- 
zation of local boards. 

“The sparsely settled colonies saw 
very little need for health supervision, 
and it was not until 1855 that a health 
body with powers extending all over the 
State was established in Louisiana. This 
was in reality a quarantine board called 
into being by the yellow-fever epidemic 
of 1853. 

“The powers and duties of the State 
boards may be said to center around 
what is statutorily and rather broadly de- 
fined as their specific function, to ‘take 
cognizance of the interests of health and 
life among the citizens” (sec. 4, chap. 
75, Rev. Laws, Mass.), or to “have su- 
pervision of all matters relating to the 
preservation of the life and health of 
the people” (sec. 3, chap. 327, 1903, 
Del.). In a number of States, however, 
as Arizona, California, North Dakota, 
Porto Rico, South Dakota, etc., the pow- 


ers conferred on them are specifically 
enumerated. 
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“The tendency has been in recent years 
to increase their powers at the expense 
of local boards of health, and many func- 
tions are now discharged by them, which 
were once considered the legitimate prov- 
ince of city or county authorities. Among 
the State health authorities having pow- 
ers of the widest scope, special mention 
may be made of those of California, Ha- 
waii, Louisiana, New York, Oklahoma, 
Pennsylvania, and Porto Rico. 

“Roughly speaking, the powers and 
duties of the State authorities in regard 
to the public health may be classified 
under a number of heads, namely, in- 
vestigative, executive, advisory, educa- 
tional, quasi-legislative, and quasi-judi- 
cial. 


Investigative Functions. 


“Practically all the laws contain pro- 
visions authorizing, and even in some 
cases directing, the State health authori- 
ties to ‘investigate the causes, modes of 
propagation, and means of prevention of 
endemic, epidemic, infectious, and con- 
tagious diseases’ (sec. 702, Ala. Code), 
or to ‘make sanitary investigations and 
inquiries relative to the causes of disease, 
and especially of epidemics, the source 
of mortality and effects of localities, em- 
ployments, conditions, and circumstances 
on the public health’ (sec. 4, chap. 75, 
R. L., Massachusetts). In some cases 
they are specifically directed to conduct 
such investigations in regard to drugs 
and foods or granted appropriations to 
investigate certain sanitary problems. 

In addition, routine examina- 
tions of water, food and drugs, and also 
of pathological specimens are conducted 
at the labratories maintained by the 
boards. These labratories are in exist- 
ence in practically all of the states. 


xecutive or Administrative Functions. 


“A most important part of the duties 
and powers of the board comes under 
this branch. It comprises the collection 
of vital statistics, control of communica- 
ble diseases, protection of water supplies 
abatement of nuisances, sanitation of 
public buildings, ete Most of these 
functions are usually discharged through 
the executive officer, but in many cases 
the board in toto must take action. 
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Advisory Function. 


“There are several States in which the 
advice of the State board of health must 
be obtained regarding the installation of 
waterworks and sewage disposal systems, 
and in others it is obligatory or optional 
to consult the board as to the sanitary 
features of public buildings. 

“In some States this function is given 
emphasis by specific declarations in the 
law to the effect that the State board of 
health is the advisory body of the State 
in all questions pertaining to hygiene or 
sanitation. 


Educational Functions. 


“One of the most important duties of 
State boards, which has been receiving 
special attention during the last years, 
is the education of the masses in the 
preservation of health and the prophy- 
laxis of disease. This has been tried to 
be accomplished in various ways. 

“In a majority of the States direction 
or authorization is contained in the laws 
for the insertion in the report of the 
State board of health of useful informa- 
tion for the prevention of disease or of 
recommendations for the preservation of 
the public health. 

“In a number of States provision is 
also made for the dissemination of such 
information among the people in other 
forms. In some cases there is specific 
authority for the issuance of circulars, 
sanitary bulletins, or suitable notices, 
while in case of epidemics the publica- 
tions of bulletins or reports is authorized 
in various laws. 


Quasi-Judicial Powers. 


“The majority of the functions of the 
board which may be placed under this 
category could be said also to come under 
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the executive jurisdiction. Such are, for 
instance, decisions by the board as to 
whether certain acts or states of things 
constitute nuisances or are dangerous to 
the public health, or, where the board 
administers the food laws, whether the 
sale of certain products is in violation of 
the pure food and drug acts. 

“In a number of States specific au- 
thority is vested in the State board of 
health or its executive officer to summon 
witnesses, compel their attendance, and 
make them testify in matters under the 
jurisdiction of the board, to administer 
oaths, to issue warrants for the appre- 
hension of persons violating health regu- 
lations. 


Quasi-Legislative Powers. 


“In many of the States a great part 
of health administration is conducted 
under the provisions contained in regu- 
lations adopted by the board. The legal 
status of these regulations and the power 
of the boards to adopt them even in the 
presence of express authority by the leg- 
islature have often been contested in the 
courts, widely divergent decisions having 
been rendered in relation thereto.” 

We regret that we can give but the 
merest outline of the magnitude of the 
undertaking of our Public Health author- 
ities, of the official machinery employed 
or of the importance of the work. It is 
the duty of the legal profession to aid in 
expanding the scope of public health 
service activities and in increasing their 
efficiency. It is within its power to help 
the people to attain greater happiness and 
better health through adequate legisla- 
tion for the prevention of disease. In 
no other way can it more beneficially 
influence individual life or the destiny 
of the nation. 








Judge Gary’s Views on Sovereignty. 


Editor Case AND COMMENT: 

I have just read with much pleasure the 
exceedingly able article, by Mr. Edward C. 
Eliot, of the St. Louis Bar, entitled “The 
Treaty-making Power,” published in “Case and 
Comment” for July; and it has induced me to 
say a few words on this subject. 

This is a question of greatest moment, and 
I have taken a deep interest in the numerous 
articles that appeared several years ago, as 
well as those that have been published re- 
cently. 

It seem$ to me, that the great uncertainty 
and confusion as to the proper solution of this 
question, has arisen from the failure to recog- 
nize the proposition, that it is a misnomer, to 
speak of a divided sovereignty between the 
United States and the several States. 

Sovereignty has been properly defined as “a 
right of commanding, in the last resort, in 
civil society.” If the power to command, in 
the last resort, was delegated to the General 
Government, by the respective States, then it 
cannot be successfully conceded, that sov- 
ereignty still resides with them; and, vice 
versa, if the power to command, in the last 
resort, was not delegated to the United States, 
by the several States, it necessarily follows, 
that their powers are now paramount to those 
of the United States. 

The views entertained by me on this ques- 
tion, were stated in an address delivered be- 
fore the Law School of the University of 
South Carolina on October 6, 1910, which are, 
that ultimate power resides with the people 
of the several states and not with the people 
of the United States. That the people of the 
respective States, are the custodians of ulti- 
mate power, is shown by the fact, that under 
article V of the United States Constitution, 
they can amend it by adding a provision de- 
claratory of the law, at variance with any 
decision rendered by the Supreme Court of 
the United States, or by striking out every 
provision thereof, and inserting others wholly 
inconsistent with them, even to the extent of 
inserting a provision, that sovereignty resides 
in the States and not in the General Govern- 
ment, and that it shall not have the power to 
make a treaty. That Article is as follows: 
“The Congress whenever two-thirds of both 


Houses shall deem it necessary, shall propose 
amendments to this Constitution, or on ap- 
plication of the Legislatures of the several 
States, shall call a convention for proposing 
amendments which in either case shall be 
valid to all intents and purposes, as part of 
this Constitution, when ratified by the Legis- 
lature of three-fourths of the several States, 
or by Conventions in three-fourths thereof, as 
the one or the other mode of ratification, may 
be proposed by the Congress.” * * * 

But suppose it should be conceded that the 
question has been settled against the States, 
as to their rights of sovereignty, it clearly ap- 
pears from the provisions of section 2, article 
VI of the Constitution, that the United States 
in the exercise of its powers as a Nation, can 
enter into any treaty it may see fit, untram- 
melled by any rights of the States. That sec- 
tion is as follows: “This Constitution and the 
laws of the United States, which shall be 
made in pursuance thereof, and all treaties 
made, or which shall be made under the au- 
thority of the United States, shall be the su- 
preme law of the land, and the Judges in 
every State shall be bound thereby, anything 
in the Constitution and the laws of any State, 
to the contrary notwithstanding.” 


Eucene B. Gary. 
Abbeville, S. C. . 


Subscription Value in Single Articles. 


Editor Cas—E AND COMMENT: 

When your agent was here recently, I re- 
newed our subscription with him for CasE 
AND CoMMENT for three years. I offered him 
a check but he said to send it direct to the 
house. 

As I told your agent a few days ago, you 
have had single articles appear in your maga- 
zine which are worth many times its sub- 
scription price. The most valuable ones I 
preserve and properly index them so I may 
find them for future reference. This is par- 
ticularly true of the articles recently appear- 
ing affecting titles to real property. 

I consider your magazine is rendering a 
great service to the bar and I certainly wish 
you much success for the future. I would 
not desire to be without it. 


Boise, Idaho. 


T. L. Martin. 
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Enforcement and application are the life of law.—Prof. Roscoe Pound. 


Bankruptcy — concealment of property 
— continuing offense. That one who 
fraudulently disposes of property and 
omits it from his bankruptcy schedule 
for more than twelve months before his 
indictment for fraudulent concealment of 
the property cannot, on the theory that 
the concealment was a continuing offense, 
be punished therefor, in view of the pro- 
vision of the bankruptcy act that the 
indictment must be found within one 
year after the commission of the offense 
if he did nothing after filing his schedule 
except to remain passive, is held in War- 
ren v. United States, ti ; 
199 Fed. 753, annotated in 43 L.R.A. 
(N.S.) 278. 

The doctrine of “continuing conceal- 
ment” is now a generally recognized one, 
although there are comparatively few 
cases which involve an application there- 
of. The rule seems to be that a con- 
cealment is a continuing one within the 
purview of the bankruptcy act, where 
any overt act in connection therewith 
takes place within the time or period pro- 
vided by the act, but that mere omission 
of such property from the bankrupt’s 
schedule, where followed by no overt act 
in connection therewith, does not bring 
the concealment within the meaning of 
the provisions of the act. 

No case other than Warren v. United 
States seems to have involved the appli- 
cability of the doctrine as affected by 
the statute of limitations; but the ques- 
tion has been treated with respect to 
other phases of the bankruptcy act. 


Bills and notes — sale — discount — 
usury. Negotiable instruments, it is held 
in People’s Bank & T. Co. v. Fenwick 
Sanitarium, 130 La. 723, 58 So. 523, may 
be sold for whatever the seller and the 
buyer may agree on, and where the evi- 
dence shows the notes sued on were 
bought by the holder, and were not given 
merely as the evidence of a loan, the 
maker will not be heard to say that the 
difference between the price of the notes 
and their face value is usurious interest, 
and that therefore the holder should not 
be allowed to recover this sum. 

The cases treating of purchase of 
paper at discount as usury are gathered 
in the note accompanying this decision 
in 43 L.R.A.(N.S.) 211. 


Burglary — defense — _ kleptomania. 
Surprisingly few cases have been report- 
ed involving kleptomania as a defense to 
burglary or larceny. 

The Missouri case of State v. Riddle, 
150 S. W. 1044, annotated in 43 L.R.A. 
(N.S.) 150, holds that an irresistible im- 
pulse to steal is no defense to an indict- 
ment for burglary, if accused knew the 
difference between right and wrong. 


Check — assignment of fund — duty of 
bank. A check on a bank in which the 
drawer has funds subject to check is held 
in Wasgatt v. First Nat. Bank, 117 Minn. 
9, 134 N. W. 224, to be an assign- 
ment of such funds of the drawer 
to the amount of the check, which 
assignment is complete as between the 
drawer and payee when the check is 
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given, and complete as between the payee 
or holder and the bank when the check 
is presented for payment. Upon such 
presentation, the bank, unless its right to 
pay has been taken away by some occur- 
rence before presentation, is legally 
bound to pay the check. 

The note appended to this decision in 
43 L.R.A.(N.S.) 109, treats of the ef- 
fect of the death of the drawer of a 
check as a revocation thereof. 

The only real diversity of opinion as 
to the effect of the death of the drawer 
of a check arises with regard to the 
question whether or not the drawing and 
delivery of a check to the payee operates 
as an assignment pro tanto of the fund 
drawn against. In those jurisdictions 
which adhere to the general rule that 
the drawing and delivery of a check does 
not operate as an assignment of the 
drawer’s rights unless accepted by the 
drawee, the rule is clear that the death 
of the drawer before acceptance will 
operate as a revocation of the check. 
Among the courts which assert the gen- 
eral rule above referred to are the United 
States Federal courts, the courts of Eng- 
land, Alabama, Arizona, California, 
Colorado, Indiana, Maryland, Michigan, 
Minnesota, Mississippi, Missouri (as 
established by later supreme court de- 
cisions), New Jersey, New York, North 
Carolina, Oklahoma, Pennsylvania, Ten- 
nessee, Virginia, and Washington. 

Arrayed against these courts are the 
courts of Illinois, Iowa, Kansas, Ne- 
braska, South Carolina, West Virginia, 
and, until held changed by the adoption 
of the negotiable instrument law, the 
courts of Kentucky and Wisconsin, 
which assert the contrary doctrine, name- 
ly, that the drawing and delivery of a 
check operate as an equitable assignment 
pro tanto of the funds in the hands of 
the drawee, in which case it would seem 
that the death of the drawer would not 
affect the rights of the payee. As a 
matter of fact, the courts which support 
the theory of assignments pro tanto, 
which have had occasion to determine or 
express an opinion as to the effect of the 
death of the drawer, with one exception, 
have held as above outlined. 

The rule regarding equitable assign- 
ments which is consonant with reason 
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and commercial usage would seem to be 
that a check, as between the drawee 
bank and the payee, does not act as an 
assignment until accepted by the bank, 
in which case the death of the drawer 
before acceptance would revoke all right 
of the payee as against the bank, even 
though the check be regarded as an as- 
signment as between the payee and the 
drawer. However, it would appear to 
be business policy to protect the bank in 
case it accepts and pays a check in igno- 
rance of the decease of the drawer. 

Of course, if a check had been ac- 
cepted or certified before the death of 
the drawer, the payee becomes vested 
with rights which his death would not 
affect. 


Costs — effect of pardon. That a par- 
don does not release a convict from lia- 
bility to pay the costs of prosecution is 
held in the Arkansas case of Villines v. 
State, 151 S. W. 1023, annotated in 43 
L.R.A.(N.S.) 207. 


Criminal law — instruction — credibility 
of coindictee as witness. It is held in State 
v. Mintz, 245 Mo. 540, 150 S. W. 
1042, annotated in 43 L.R.A.(N.S.) 
146, to be error to charge the jury 
in a criminal case that the fact that 
a witness for defendant was jointly 
indicted, but not yet tried, for the same 
offense with which defendant is charged, 
may be considered in determining his 
credibility. 

It is to be noted that in State v. Mintz, 
although the state’s evidence tended 
to show that the witness, in company 
with the accused, participated in the of- 
fense, the witness had not yet been put 
upon his trial, and he denied complicity 
in the offense as well as personal ac- 
quaintance with the accused on trial; 
that the instruction, in so far as it cau- 
tioned against his “interest, if any,” did 
so upon the sole ground that he was a 
coindictee, and that the court seems to 
have condemned the instruction on the 
ground that the “mere fact of indict- 
ment” did not justify the court in point- 
ing “its warning finger” at the witness. 
The state’s evidence may have, as a mat- 
ter of fact, made the witness an accom- 
plice within the definition of the term 
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within the laws governing the weight of 
accomplice testimony. But the fact, if 
true, seems to have had no bearing, if 
indeed it could have had any, upon the 
court’s treatment of the question for 
solution. 

Upon its precise point, the decision in 
State v. Mintz seems to be the first. 


Divorce — failure to furnish support. 
A man’s failure to furnish support to 
his wife for a period of years, because 
of inability to secure profitable employ- 
ment, is held in the Michigan case of 
Carson v. Carson, 138 N. W. 1076, an- 
notated in 43 L.R.A.(N.S.) 255, not to 
be within a statute allowing a divorce for 
wanton and cruel neglect and failure to 
furnish her with support. 

It is the practically unanimous opinion 
of the authorities that a mere failure to 
support is not of itself a substantive 
ground for divorce, and in construing 
statutes making “gross, wanton, or cruel 
neglect” of duty, or to provide a suitable 
maintenance, a ground for divorce, the 
weight of opinion is to the same effect 
as Carson v. Carson, that, unless there 
is some circumstance of aggravation, 
mere failure to support is not within the 
meaning of the statute. 


Fortune telling — astrology — prohibi- 
tion. That fortune telling may be pro- 
hibited by the legislature even though it 
is based upon astrology, which is a 
science is held in State v. Neitzel, 69 
Wash. 567, 125 Pac. 930, annotated in 
43 L.R.A.(N.S.) 203. 

But power to suppress gaming and 
gambling houses, lotteries, and all fraud- 
ulent devices or practices for the pur- 
pose of gaining or obtaining money or 
property, is held in Chicago v. Ross, 257 
Ill. 76, 43 L.R.A.(N.S.) 205, not to au- 
thorize a municipal corporation to pro- 
vide for punishing anyone who obtains 
money or property by spirit mediumship, 
palmistry, card reading, astrology, seer- 
ship, or fortune telling of any kind, since 
the fraudulent devices or practices to 
which the authority extends are of the 
same class as gambling and lotteries. 


Guardian — general and special bonds — 
liability. The general bond required of 
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a guardian is held in the Oklahoma case 
of Southern Surety Co. v. Burney, 126 
Pac. 148, annotated in 43 L.R.A.(N.S.) 
308, to be intended to secure to the in- 
fant the proper accounting for all funds, 
from whatever source they may be de- 
rived, that may come into the hands of 
the guardian ; the special or “sales bond” 
required by statute is cumulative se- 
curity, required and given for the benefit 
of the ward; and a failure on the part 
of the guardian to account for the pro- 
ceeds of a sale of real estate will not 
excuse or absolve his sureties on his 
original or general guardian’s bond. 

While it has been stated that there is 
a conflict of authority on this question, 
and it is true that some cases hold the 
general bond liable and others hold the 
contrary, the apparent conflict, at least 
as to the question of ultimate liability, 
is explainable upon this basis: 

(1) Where the act for the perform- 
ance of which a special bond is required 
is within the express terms of the stat- 
ute enumerating the general duties of the 
guardian or executor, or such act must 
be deemed a general duty for the reason 
that it comes within the express condi- 
tion of the statutory general bond, or 
for the reason that the exaction of the 
special bond is left in the discretion of 
the court, or for the reason that the gen- 
eral bond was executed after the special 
fund came into the fiduciary’s hands, or 
for any other reason,—the special bond 
is held additional or cumulative security, 
and the general bond may be held liable 
for a default in the performance of the 
duty. 

(2) Where, on the contrary, the act 
whose performance is required to be se- 
cured by a special bond is not one of the 
general duties within the express or im- 
plied terms of the statute prescribing the 
form of the general bond, but is rather 
an added and special duty for which 
special security is required —the general 
bond is not liable. 


Injunction — to protect timber. To ob- 
tain an injunction to prevent the unlaw- 
ful cutting of timber, it is held in Par- 
dee v. Camden Lumber Co. 70 W. Va. 
68, 73 S. E. 82, annotated in 43 L.R.A. 
(N.S.) 262, not necessary to allege the 
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insolvency of the trespasser, nor any 
other circumstance rendering an action 
at law futile or unavailing as a remedy 
for the injury. 

The courts are not in harmony as to 
the facts essential to entitle the owner 
or bona fide claimant of land to an in- 
junction to restrain the unlawful cut- 
ting of timber thereon. Of course, an 
injunction will be refused where the 
complainant has been guilty of great 
laches following the cutting of timber 
complained of, and the evidence as to 
the locality of the cutting and the quan- 
tity cut is very indefinite (Hughson v. 
Cook, 20 Grant, Ch. [U. C.] 238), or 
where the damage is trivial (Bernard v. 
Gibson, 21 Grant, Ch. [U. C.] 195). 

In effect it is assumed by all the cases 
that if the damage caused by the unlaw- 
ful cutting of timber is irreparable, the 
unlawful act will be restrained. And it 
has been asserted that to give the court 
jurisdiction, irreparable injury not sus- 
ceptible of pecuniary compensation must 
be shown. Woodford v. Alexander, 35 
Fla. 333, 17 So. 658. And that an in- 
junction to restrain the cutting of tim- 
ber will not issue unless the proof shows 
that the acts complained of tend to the 
irreparable injury of the property, ren- 
dering the same less susceptible of en- 
joyment, or that the trespasses are of a 
nature to constitute a nuisance. Myers 
v. Hawkins, 67 Ark. 413; McCarty v. 
Wilson, 81 Ark. 115. And see cases 
under heading, “Insolvency of defend- 
ant.” But the same harmony does not 
exist upon the question as to when the 
cutting of trees constitutes an irreparable 
injury within this rule. In this connec- 
tion it may be noted that an irreparable 
injury has been defined to be one which, 
either from its nature, or from the cir- 
cumstances surrounding the person in- 
jured, or the financial condition of the 
person committing the injury, cannot be 
adequately and completely compensated 
for with money. Camp v. Dixon, 112 
Ga. 872, 52 L.R.A. 755. 

The want of harmony among the cases 
is not so much as to any difference in 
views as to the term “irreparable in- 
jury,” but it is caused mainly by di- 
vergent views as to the value of standing 
timber to the land. In some jurisdictions 
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it is apparently regarded as a valuable 
adjunct to the land, and in these juris- 
dictions the destruction of timber grow- 
ing upon land is regarded as an irrepara- 
ble injury. 


Intoxicating liquor — civil damages — 
extent of surety’s liability. That the surety 
on the bond of a saloon-keeper is liable, 
under the civil damage act, for succes- 
sive recoveries for injuries caused by 
his principal’s illegal sale of liquor, un- 
til he has paid the face of the bond, and 
the amount which has been paid by the 
principal in former actions against them 
jointly is immaterial, is held in the 
Michigan case of Squires v. Michigan 
Bonding & Surety Co. 138 N. W. 1062, 
annotated in 43 L.R.A.(N.S.) 76. 

No other case has been found in which 
it was urged that previous payments by 
the principal for violations of the laws 
released or reduced surety’s liability on 
the hond for damages in another case, 
or for other violations of the law on the 
part of the principal. 


Libel — candidate for office — charges 
to committee. In the absence of any- 
thing showing malice, one is held in the 
Oklahoma case of Tuohy v. Haskell, 128 
Pac. 126, annotated in 43 L.R.A.(N.S.) 
323, not guilty of libel who sends to the 
Department of Justice for use before a 
Senate committee an affidavit containing 
criminatory matter against one who has 
preferred charges against the qualifica- 
tion and fitness of another for office who 
has been thereto appointed by the Presi- 
dent, and whose name by him has been 
sent to the Senate for confirmation, pend- 
ing which, and before said committee, 
said charges are being investigated; and 
that, too, although the testimony therein 
contained is not pertinent to the subject 
of inquiry before the committee. 

The only additional case found to bear 
upon this question is Prewitt v. Wilson, 
128 Iowa, 198, 103 N. W. 365, in which 
the court merely stated obiter that an 
absolute privilege did not attach to an 
affidavit made in the course of a political 
campaign, stating that the affiant would 
not believe under oath one who had pub- 
lished statements derogatory to a certain 
candidate for office; and it was further 
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said that if the question of privilege had 
been properly presented by the pleadings, 
the question of malice would have been 
for the jury. 


Master and servant — false measure — 
act of servant punishment of master. 
It is well settled that a master or prin- 
cipal may, under certain circumstances, 
be held liable criminally for an act com- 
mitted by the hand of his servant or 
agent acting either under his direct au- 
thority, or with his knowledge or con- 
sent, or without such authority or 
knowledge, or even in disobedience of 
orders. The rule with reference to mas- 
ter and servant in this respect seems to 
be in no wise distinguishable from that 
applicable to principal and agent. It is 
without doubt, however, the broad gen- 
eral rule that a master is not responsible 
for the criminal acts or misdeeds of his 
servants, unless he in some way par- 
ticipates in, countenances, or approves of 
what the servant does, or, as it is some- 
times put, unless he counsels, commands, 
aids, or abets therein, or procures the 
commission of the act. He must have 
knowledge of, and give his assent to, 
that which constitutes the violation of 
the law; in other words, the servant must 
be acting with the master’s authority. If 
the master does not aid or abet, counte- 
nance or approve, or have knowledge of 
the act of his servant, it is the general 
rule that he cannot be published crim. 
inally therefor, unless liability has been 
imposed upon him by statute. 

The recent Massachusetts case of (om. 
v. Sacks, 100 N. E. 1019, which is ac- 
companied in 43 L.R.A.(N.S.) 1, by an 
extensive note, holds that evidence of 
short weight in a sale made by a servant 
in his master’s absence warrants convic- 
tion of the latter under a statute pro- 
viding punishment for anyone who him- 
self or by his servants is guilty of 
giving false or insufficient weight or 
measure. 


Mortgage — securing bonds — foreclo- 
sure — detached coupons — rights of hold- 
ers. The question whether coupons 
detached from bonds secured by a mort- 
gage, and held by one who is not the 
holder of the bonds from which they 
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were detached, are entitled to the pref- 
erence given to arrears of interest, was 
considered in Real Estate Trust Co. v. 
Pennsylvania Sugar Ref. Co. 237 Pa. 
311, 85 Atl. 365, annotated in 43 L.R.A. 
(N.S.) 82, and determining that holders 
of interest coupons which have been de- 
tached and assigned are within the pro- 
tection of a clause in a mortgage secur- 
ing bonds, that upon foreclosure the pro- 
ceeds shall be applied first towards pay- 
ment to the holders of unpaid bonds of 
all arrears of interest remaining unpaid 
on the bonds. 


Negligence — injury to clothing — ink 
— duty of merchant. A gas company is 
held in the Utah case of Quinn v. Utah 
Gas & Coke Co. 129 Pac. 362, not liable 
for injury to the clothing of a customer 
by ink running from the counter when 
she approaches it to pay a bill, in the 
absence of anything to show how the ink 
came to be there, or that the employees 
of the company knew, or should have 
known, of its presence in time to warn 
the customer of the danger. 

The few cases on liability for injury 
to clothing worn by customer or patron 
are collected in the note appended to the 
foregoing decision in 43 L.R.A.(N.S.) 
328. 


Patent — license to manufacture — right 


to sell. An unusual question—the right 
to sell, after expiration of the license, 
articles manufactured under a license 
from a patentee—was considered in 
Poirier v. Bradford, 119 Minn. 475, an- 
notated in 43 L.R.A.(N.S.) 142. A cor- 
poration was organized to manufacture 
and sell certain farm implements cov- 
ered by patents obtained of plaintiff, and 
to be obtained by him at the expense of 
the corporation. Plaintiff was the mana- 
ger, and a stockholder and officer, of 
the corporation. For the right to use 
such patents in the manufacture of such 
implements, plaintiff was monthly paid 
a certain sum in the nature of a royalty. 
Held, that the right to sell the articles 
so manufactured under plaintiff’s pat- 
ents was incident to the right to manu- 
facture, and therefore all articles manu- 
factured while that right existed may, 
after such right ceased, be sold by the 
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corporation or its successor in interest 
without let or hindrance from plaintiff. 


Principal and surety — contractor’s bond 
— materials furnished partner — liability. 
A statutory bond of a contractor for 
public work, conditioned that he will pay 
for labor and materials used in the work, 
is held in the Oregon case of School Dist. 
No. 6 v. Smith, 127 Pac. 797, not to 
cover materials furnished to the con- 
tractor’s partner and charged to him in- 
dividually, although they were used in 
the work. 

The liability of sureties on a contrac- 
tor’s bond for labor or material employed 
in the work, but not by order of the 
principal, is treated in the note accom- 
panying the foregoing decision in 43 
L.R.A.(N.S.) 65. 


Receiver — sale of option. That the 
court may direct a receiver of property 
of a tenant, who has taken possession of 
the leasehold, which gives the tenant an 
option to purchase the property, to sell 
the option for the: benefit of the estate, 
although the lease forbids an assign- 
ment of the leasehold under penalty of 
forfeiture, is held in Blank v. Indepen- 
dent Ice Co. 153 Iowa, 241, 133 N. W. 
344, annotated in 43 L.R.A.(N.S.) 115. 

No other case has been found passing 
upon the right of the receiver in a re- 
ceivership proceeding to sell an option 
to purchase real estate held by his debtor, 
and conferring upon the purchaser the 
right to enforce same in his own behalf. 
This holding is important in view of the 
fact that the Iowa court is committed 
to the doctrine that a mere option to 
purchase real estate creates no interest 
in the land that is subject to execution 
(Sweezy v. Jones, 65 Iowa, 272, 21 N. 
W. 603) ; and apparently favors the view 
that such an option cannot be voluntarily 
assigned. As to this latter question there 
is much conflict among the courts, based 
upon radically different views as to the 
character of an option to purchase prop- 
erty. 


Reward — arrest — deputy sheriff. 
That a deputy sheriff in making an ar- 
rest within his jurisdiction, of one who 
had committed a murder there, was act- 
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ing as a private detective, is held in 
Mason v. Manning, 150 Ky. 805, 150 
S. W. 1020, not to entitle him to a re- 
ward offered for the arrest. 

The well-settled general rule that an 
officer cannot claim a reward for mak- 
ing an arrest which it was his official 
duty to make has, however, various limi- 
tations which permit a public officer un- 
der some circumstances to claim such a 
reward. 

Thus where a suspected felon is ar- 
rested without a warrant by a deputy 
sheriff of a county other than the one 
wherein the arrest is made, he is held 
in the Kansas case of Marsh v. Wells, 
F. & Co. Express, 88 Kan. 538, 43 
L.R.A.(N.S.) 133, not debarred from 
recovering a reward therefor merely be- 
cause he is such officer. 

The note appended to the case first 
above named, in 43 L.R.A.(N.S.) 131, 
contains the recent decisions on this 
question, the earlier authorities having 
been gathered in 11 L.R.A.(N.S.) 1170, 
and 34 L.R.A.(N.S.) 924. 


Street railways — duty as to safety of 


culverts. The liability of a street rail- 
way company for an injury to a passen- 
ger because of a defect in a track or 
street due primarily to the negligence 
of highway officers was considered in 
Sawin v. Connecticut Valley Street R. 
Co. 213 Mass. 103, 99 N. E. 952, an- 
notated in 43 L.R.A.(N.S.) 72, hold- 
ing that a street railway company 
does not perform its duty to its passen- 
gers with respect to the safety of a cul- 
vert crossed by its tracks in a village 
street, by relying upon the town and its 
officers to perform their duty with re- 
spect to the safety of culverts, and it 
may therefore be liable for injury to a 
passenger through the washing out of 
the culvert, if it failed to take precau- 
tions to keep it clear of obstructions. 


Vendor and purchaser — escrow — lia- 
bility for accruing taxes. A deed, pursu- 
ant to a contract for the delivery thereof, 
dated December 22, 1906, was executed 
and tendered by the grantor, this plain- 
tiff, to the grantee therein before the 
taxes for that year became due and pay- 
able. It was not then accepted, because 
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the grantee excepted to the title, but was 
left, at defendant’s request, in a bank, 
which was to deliver it upon receipt of 
the purchase price. While so held and 
before delivery, the taxes became due. 
In an action brought by the grantor, after 
delivery of the deed, for the balance of 
the purchase price, against the party to 
whom the grantor had contracted to de- 
liver the same, it was held in Fritz v. 
O’Brien Land Co. 117 Minn. 509, 136 
N. W. 301, annotated in 43 L.R.A. 
51, that such party cannot offset against 
the purchase price the taxes for 1906, 
paid by it without plaintiff’s implied or 
express direction. 


Water company — penalty to enforce 
payment of bills. A company organized 
to supply water to the inhabitants of a 
municipal corporation is held in the 
Mississippi case of Ford v. Vicksburg 
Waterworks Co. 59 So. 880, to have no 
inherent power to exact a penalty for 
failure to pay water bills promptly. 





Contracts — supply of gas — implied ob- 
ligation. A contract consisting of an ac- 
cepted offer by a gas company to extend 
its mains and furnish gas for power pur- 
poses at a certain rate, to remain in force 
for a term of five years, is construed in 
Brandon Gas & P. Co. v. Brandon 
Creamery Co. 22 Manitoba L. Rep. 655, 
as implying a covenant on the part of the 
manufacturer to take from the gas con- 
pany all the gas used for power purposes 
during that period. 


Contracts — statute of frauds — guar- 
anty by debenture holder of debt of corpora- 
tion. That the interest which a deben- 
ture holder has in the success of a cor- 
poration will not prevent his promise to 
a third person that, if such person will 
supply the corporation with goods, the 
debenture holder will be answerable for 
payment in the event of the company 
failing to pay, from being a promise to 
answer for the debt of another, within 
the statute of frauds, is held by the Eng- 


Case and Comment 


Recent English and Canadian Decisions 






This case is accompanied in 43 L.R.A. 
(N.S.) 63, by the recent decisions on the 
right of a public service corporation to 
impose a penalty or added amount for 
failure to pay service bills promptly, the 
earlier authorities having been collected 
in a note in 31 L.R.A.(N.S.) 329. 

The right of a public service corpora- 
tion to exact a penalty or added amount 
for delay in payment have been quite 
generally upheld where such sum did 
not appear to be exorbitant or unrea- 
sonable. The reasoning advanced in 
Ford v. Vicksburg Waterworks Co. is 
not supported by any other reported case. 
The authorities all agree that a public 
service corporation may establish and en- 
force reasonable regulations, such as dis- 
continuing service for nonpayment or 
charges. And the imposition of a penal- 
ty or additional charge to cover expense 
and damage which delay in payment is 
bound to cause would seem reasonable ; 
and the great maiority of the cases have 
so held. 


lish court of appeal in Davys v. Buswell 
[1913] 2 K. B. 47, 82 L. J. K. B. N. S. 
499. 


Defamation — privileged communication 
— malice — fair comment. A manufac- 
turer of goods used largely by munici- 
palities having sent to various municipal 
officers a circular pointing out that the 
law prohibited the payment of any com- 
missions direct to such officers on future 
sales of goods to the municipalities, and 
suggesting that the recipient of the cir- 
cular should select some business asso- 
ciate or friend to act as agent for such 
goods on commission, rival manufactur- 
ers of the same sort of goods mailed to 
a large number of municipal officers 
copies of that circular accompanied by 
a criticism headed, “Bribery! Bribery!! 
3ribery!!!" calling attention to the diffi- 
culty that an honest rival would have in 
competing with one who used such a 
circular or did the acts which the cir- 
cular suggests, and characterizing such 

















acts as “graft.” Upon this state of fact 
it was held in Winnipeg Steel Granary 
& Culvert Co. v. Canada Ingot Iron Cul- 
vert Co. 22 Manitoba L. Rep. 576, that 
the circular was prima facie privileged 
as fair comment on a matter of public 
interest, and actionable only if proven to 
have been issued with express malice. 


Equitable conversion — character of pro- 
ceeds of infant’s realty. Although it is a 
general rule that where property is sold 
under order of the court, the order oper- 
ates as an absolute conversion, there is 
an exception in the case of the property 
of an infant or other person not sui juris 
who is not competent to make the sub- 
sequent alteration in the disposition or 
devolution of the property which would 
naturally follow such a change, even 
though the sale was for the infant’s bene- 
fit. Hopkinson v. Richardson, 82 L. 
J. Ce. N.S. 258. 


Highways — dedication — how far car- 
ries right to disturb subsoil. To what 
depth does land dedicated as a highway 
become devoted to public use? This 
novel question is considered in Schweder 
v. Worthing Gaslight & Coke Co. [1913] 
1 Ch. 118, which was an action by the 
owner of land on either side of a road 
dedicated to public use, who bored a tun- 
nel thereunder for his own purposes, 
against a gas company which had laid 
its mains in and through the roof of the 
tunnel. The gas company had statutory 
authority to lay its pipes in the soil of 
streets, but the statute further provided 
that nothing therein should authorize the 
laying of pipes “in any land not dedi- 
cated to public use, without the consent 
of the owners and occupiers thereof. Al- 
though the decision turned upon the con- 
struction of this statute, it contains an 
interesting discussion of the question 
above stated, as follows: “Dedication, 
however, as between the owner of the 
soil, on the one hand, and the controlling 
authority on the other, involves some- 
thing more than the mere occupation by 
the public of the surface. It involves the 
dedication of as much of the subjacent 
soil as is necessary for the proper main- 
tenance of the surface as a road or street. 
How much of the subsoil is necessariiy 
dedicated for this purpose is a matter of 
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evidence in each case. It may be that 
the subsoil is of such a nature that only 
a very shallow stratum is required for 
the maintenance of the surface as a road; 
on the other hand it may be that the 
character of the subsoil renders a much 
thicker stratum necessary.” 


Municipal corporation — taxation — ex- 
emption granted to manufacturer. An 
agreement by a municipal corporation to 
grant to a proposed manufacturing com- 
pany “a total exemption from taxation” 
for a specified period of time “on its 
buildings, plant, stock, and on the land 
on which its buildings established for 
manufacturing purposes are situated,” 1s 
held by the supreme court of Canada in 
Nova Scotia Car Works v. Halifax, 47 
Can. S. C. 406, 11 D. L. R. 55, (revers- 
ing the decision of the Nova Scotia su- 
preme court in 45 N. S. 552) to exempt 
the company from liability to contribute 
to the cost of sewers constructed on 
streets abutting upon its property. 


Partnership — liability of partner repur- 
chasing firm property from bona fide pur- 
chaser to account for profits. The rule 
which protects a purchaser with notice 
taking from a purchaser without notice 
is held in Gordon v. Holland, 108 L. T. 
N. S. 385, &2 L. J. P. C. N.S. 81, nee 
to apply in the case of a partner who 
repurchases partnership property im- 
properly sold by him to a bona fide pur- 
chaser for value without notice ; the part- 
ner being accordingly held liable to 
account for profits subsequently made. 


rincipal and agent —- who must bear 
loss occasioned by agent’s fraud. That a 
principal who intrusts his agent with a 
check for the proper amount of duty 
payable upon an importation continues 
liable for the unpaid duty where the 
agent fraudulently declares on the im- 
portation, and so obtains a refund of 
the difference between the amount of the 
check and the amount of duty payable 
on the goods, is held in Rex ex rel. Atty. 
Gen. v. Canadian P. R. Co. 14 Can. 
Exch. 150, the rule being applied that 
where loss must fall upon one of two 
innocent parties, it should fall upon the 
one who has made it possible. 


Perhaps it may turn out a song. 
Perhaps turn out a sermon.—Burns. 


Poet Laureates and the Law. Not a 
few lawyers, forsaking the study and 
practice of the law, have gained a last- 
ing fame in the realm of literature. To the 
late Mr. Alfred Austin belonged, how- 
ever, the distinction of being the only 
poet laureate who has ever been a prac- 
tising lawyer. Called to the bar at the 
Inner Temple in 1854, he was an earnest 
candidate for forensic honors in the 
London courts and on the northern cir- 
cuit, until the competence he acquired 
on his father’s death enabled him to in- 
dulge his taste for literature and travel. 
To what extent Alfred Austin’s reputa- 
tion as a poet will strengthen the law’s 
associations with literature we need not 
stay to inquire. If other persons are 
disposed to treat him as a lawyer among 
the poets, we at least may be permitted 
to regard him as a poet among the law- 
yers. Though he was the only practis- 
ing lawyer whose brow has been adorned 
with the laurel wreath, he was not the 
only poet laureate who enjoyed a legal 
training. Thomas Shadwell, who is 
chiefly remembered because Dryden 
made him the subject of his most biting 
satire, was also a member of the Inner 
Temple. 

“The rest to some faint meaning make 

pretense, 

But Shadwell never deviates into sense.” 


The sensitive lawyer may be pardoned 
a feeling of satisfaction that the poet 
whose immortality is likely to depend on 
these scornful lines was never actually 
called to the bar. Nicholas Rowe, who 
succeeded Nathan Tate in the laureate- 
ship, was equally unfaithful to the law. 
The legal training of Rowe, whose 


father was a serjeant, is alluded to in 
characteristic fashion by Dr. Johnson in 
his ‘Lives of the Poets’ : 

“At sixteen he had, in his father’s 
opinion, made advances in learning suf- 
ficient to qualify him for the study of 
law, and was entered a student of the 
Middle Temple, where for some time 
he read statutes and reports with pro- 
ficiency proportionate to the force of his 
mind, which was already such that he 
endeavored to comprehend law, not as a 
series of precedents, or collection of pos- 
itive precepts, but as a system of ra- 
tional government and impartial justice. 
When he was nineteen he was, by the 
death of his father, left more to his own 
discretion, and probably from that time 
suffered law practically to give way to 
poetry.” 

What the world gained in exchange 
for this high endeavor at legal study was 
the production of ‘Tamerlane,’ in which 
Rowe extolled the virtues of William 
III., and in which, according to John- 
son, “there is some ridiculous mention of 
the God of Love.”—The Law Journal 
(London). 


Didn’t Swat the Fly. “There is noth- 
ing so abominable as a blue bottle fly,” 
said a lawyer, “yet even blue bottles may 
be utilized. I utilized a pair yesterday. 
They saved me $10. 

“A rat, you see, had died somewhere 
under my sitting-room floor. The stench 
for a day or two had been abominable. 
I called in a carpenter, and he said the 
whole floor must come up. His nose 
wasn’t keen enough to locate the rat in 
its exact position. 
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“Before this expense of taking up my 
floor I put my wits to work, and they 
suggested a scheme to me, a scheme that 
worked. I caught a pair of blue bottles, 
and I set them loose in my sitting room. 
They buzzed about a minute or two, 
and then they settled, side by side, upon 
a certain corner plank. We took up that 
plank. The rat lay directly beneath it. 

“The flies had saved me $10 and I 
was well pleased. To reward them I 
gave them their freedom—and the rat. 
They are enjoying both gifts immensely 
at the bottom of my garden at this mo- 
ment.” 


They Had a Charter Too. The town 
of Suffolk, Virginia, is “dry,” but this 
does not prevent those with a thirst from 
“irrigating,” and as in all “dry” towns 
there are a number of clubs, and one of 
the favorite brands was “Old Charter” 
whisky. The Eagles have a club in this 
town, and until recently had employed 
as one of the servants of the club an old 
negro, named Jake. The way things 
were running at this club looked pretty 
good to Jake, and he determined to or- 
ganize a club of his own. He managed 
to get a copy of the rules of the Eagles 
Club, and had some printed for his own 
use, and got several other negroes to go 
in with him and organized a club. They 
called their club the “Y. M. C. A.”, and 
held services there on Sundays. Jake 
was elected manager and one of the 
other negroes president. Not long ago 
Jake and the president had a disagree- 
ment, and the president demanded of 
Jake, the manager, the books of the club. 
Jake refused to give up his books, and 
the manager insisted that he must turn 
the books over. This riled Jake very 
much, and he said, “I’s got to turn dese 
books over is 1? Well, if I’s got to turn 
dem over, I'll turn dem over to the white 
folks.” So he took the books and gave 
them to the chief of police, who, upon 
examination of the books, found they 
had been running a “blind tiger,” and 
arrested the men who had been running 
the club. They were fined $50, sen- 


tenced to thirty days in jail, and put un- 
der bond for $500 each. The judge who 
heard the case had known Jake for years, 
and said to him, “Look here, Jake, I’ve 
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known you for a long time, and thought 
you were a pretty good darkey, and I 
don’t understand you getting into this 
trouble. I want you to explain the whole 
matter to me. Now, you called your 
club the ‘Y. M. C. A.,’ what does that 
mean?” and Jake replied, “Dat means, 
sir, “You May Call Again.” Then the 
judge said, “Jake, what was the initiation 
fee in your club?” “Ten cents, sir,” 
said Jake, “and dat entitled you to a 
drink. When you took dat drink your 
membership expired, and when you 
called again, you had to be reinstated, 
and dat cost you ten cents more, which 
entitled you to another drink.” “But 
judge,” continued Jake, “dere is one 
thing I don’t understand. Why is it you 
pull us niggers up here and fine us and 
put us in jail, for doin’ the same thing 
de white folks is doin’ up de street, and 
you don’t do nothin’ to dem?” What 
white folks up the street?” asked judge. 
“Why, de Eagles, sir,” said Jake, “dey 
are sellin’ whisky same as we was.” 
“Oh, no, Jake, you are mistaken,” re- 
plied the judge, “the Eagles have a char- 
ter.” “Charter, charter,” said Jake, “so 
had we judge, we had two cases of dat 
“Charter” right on de flo,’ sir.” 


Change of Air. An occasional change 
of air may be said to be almost neces- 
sary to the perfect well-being of every 
man. The workman must leave his 
workshop, the student his library, and 
the lawyer his office, or sooner or later 
his health will pay the penalty; and this, 
no matter how great his temperance in 
eating and drinking—no matter how vig- 
orously and regularly he uses his limbs 
—no matter how open and dry and free 
from sources of impurity may be the air 
of the place in which he is employed. 
In the slighter cases of impaired health, 
the sleeping in the suburbs of the town 
in which the life is chiefly spent, or even 
the spending of a few hours of detached 
days in some accessible rural district, at 
a few miles’ distance from the dwelling, 
may suffice to restore the healthy balance 
of the bodily functions, and maintain the 
bodily machine in a fit state for its 
duties; or in cases of somewhat more 
urgency, or of somewhat more aggra- 
vated character, a more decided change 





216 





of air, for even a few days, once or twice 
a year, may suffice to adjust or restore 
the due economy of the system. 


Human Skeleton a Court Witness. With 
a human skeleton over his shoulder, Dr. 
Frank N. Plummer, an osteopath of 
Orange, strutted into the supreme court 
room during the trial of a suit 
for $10,000 damages, brought by Mrs. 
Catherine E. Laine, of Caldwell, against 
the Public-Service Railway Company. 

Everybody in the room shuddered, and 
it seemed to be particularly repulsive to 
Howard MacSherry, counsel for the de- 
fendant corporation. 

“What are you going to do with that?” 
asked MacSherry, when he saw the doc- 
tor heading for the witness stand with 
his burden. 

“Going to testify,” laconically replied 
the doctor. 

“T object,” shouted MacSherry. “I 
would not be permitted to bring a trol- 
ley car in here as an exhibit.” 

“You have never asked permission,” 
said Judge Adams, as he overruled the 
objection. 

The witness then, holding the skele- 
ton on his knee, pointed out on the ver- 
tebrz the exact location where it is as- 
serted the plaintiff’s spine is injured, and 
explained the nature of the alleged in- 
juries. 

“What is that, the skeleton of a man 
or woman?’ asked Mr. MacSherry, 
when he took the witness for cross-ex- 
amination. 

“The skeleton of a woman,” replied 
the witness. 

“How old a woman?” 

‘Something over twenty-five.” 

“How can you tell?” 

“By the teeth,” replied the doctor. 

After Dr. John C. Wilson, who was 
called, had qualified as an expert for the 
defense by testifying to his connection 
with Flower Hospital and several New 
York state institutions, Mr. MacSherry 
sarcastically remarked : 

“IT wonder how all these big institu- 
tions get along when you’re away, doc- 
tor?” 

“Oh, easily, counselor. They shut 
up,” was the reply, and the laugh was 
on the lawyer. 
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Ethics of the Street. A law has been 
enacted in Prussia which makes it a pris- 
on offense for anyone to fail to answer a 
cry for help or to go to the rescue of a 
person in danger when it is possible to 
do so without endangering one’s own 
life. 

Such a law would not be amiss in Chi- 
cago, says the Chicago Tribune. Not 
only ethics, but ordinary decency and 
manliness, are too frequently forgotten 
here. Let a thug assault a person in the 
street, and the majority of men who 
happen along, instead of going to the as- 
sistance of the person assaulted, will 
scurry away so as not to be dragged into 
the affair. Let a person be injured by a 
street car, and half the people who wit- 
nessed the accident will refuse to give 
their names to be called upon as wit- 
nesses by the victim. 

Whether all the ethics of citizenship 
can be enforced effectively through laws 
and ordinances may be doubted, yet the 
legal declaration of some primary duties 
would help to develop a conscience in 
such matters now apparently sadly lack- 
ing. 


The English Barrister. In the matter 
of dress the barrister is bound by un- 
written but stringent rule. He must not 
appear in court robed and at the same 
time arrayed in a white waistcoat, or 
in any coat or waistcoat except black or 
very dark blue, or wear any but a white 
tie beneath his starched bands, or sport 
a flower in his buttonhole. Fancy but- 
tons and colored shirts are not allowed, 
while trousers must be of a sombre hue. 
“T always listen,” Mr. Justice Byles once 
said, “with little pleasure to the argu- 
ments of a counsel whose legs are en- 
cased in light grey trousers.” 

And I have two friends, both of them 
from the same college as mine, one a 
barrister, the other a solicitor. They 
dine together frequently, they week-end 
and golf together. But one day, when I 
was collecting them to lunch, the barris- 
ter stood outside the solicitor’s office 
while I went in. For the etiquette of 
the bar forbids the barrister to call upon 
the solicitor—who must solicit !—London 
Chronicle. 


“Boks and Recent Articles 


“The Organization and Management of Business 
Corporations.” By Walter C. Clephane, LL. M. 
of the Washington, D. C., Bar. Second Edi- 
tion. (Vernon Law Book Co., Kansas City, 
Mo.) $5.00. 

This is a new and enlarged edition of Mr. 
Clephane’s well-known work. It is designed 
as a practical guide to students, officers of 
corporations, and lawyers whose practice has 
not caused them to specialize in the law of 
corporations. 

The book originally grew out of the lec- 
tures prepared by the author for his classes 
studying the subject in the George Washing- 
ton University. It has now been almost en- 
tirely rewritten, and its scope somewhat en- 
larged so as to include brief discussions of 
topics not touched upon in the first edition. 
In order to increase the value of the treatise 
the number of cases cited has been many times 
multiplied. 

Special attention has been paid to the sub- 
ject of voting trusts, and the decisions of the 
various American courts on this subject have 
been classified by states. Many forms have 
been inserted which may be used in any juris- 
diction. 

This convenient handbook, in its new form, 
will doubtless acquire added popularity. 


“Accident and Employers’ Liability Insurance.” 
By Hubert Bruce Fuller, A. M., LL. M. of 


the Cleveland, Ohio Bar. (Vernon Law Book 
Co., Kansas City, Mo.) $5.00. 

A new text-book on a growing and im- 
portant subject. It has been the author’s aim 
to present an accurate and complete work on 
this branch of the law. 

Every possible effort has been made to 
exhaust those questions which are peculiar to 
the law of accident and employers’ liability 
insurance, and to cite the decisions of the 
courts thereon. Where it has been possible 
these decisions have been harmonized, though 
this task has been made the more difficult by 
the large number of variant and distinct types 
of policies and the varying verbiage in which 
they are expressed. The author has con- 
fined his treatment of this branch of the law 


to the general principles as laid down by the 
courts, and does not attempt to cover statu- 
tory employer’s liability, for the reason that 
the constant changes which are now going on 
would make such a treatment of only tem- 
porary value. 

The volume presents the various questions 
which arise in connection with the contract 
itself, the cause of injury, risks which are 
excepted, the amount of liability, notice and 
proofs of death, arbitration, payment, and dis- 
charge. 

The book will 


: adequately 
recognized need. 


meet a_ well- 


“Experiments in Government and the Essentials 
of the Constitution.” By Hon. Elihu Root. 
(Princeton University Press, Princeton, N. 
J.) $1.00 net. 

The two lectures included in this volume 
treat of the assault against existing institu- 
tions upon the ground that they do not ade- 
quately protect and develop the existing social 
order. 

The first discusses those experiments in gov- 
ernment now being made or advocated, such 
as direct nominations or preference primaries, 
and similar methods of extra-constitutional 
political organization and procedure. These 
are viewed as tentative expedients in no way 
affecting our system of government, their 
value to be determined by their practical 
workings. 

The initiative, referendum, recall and popu- 
lar review of judicial decisions, which obvious- 
ly relate to the structure of government, are 
considered with a view of ascertaining 
whether, if carried into the national system, 
they would sacrifice any of the essentials of 
that system which ought to be preserved. 
These essentials are held to be the represent- 
ative character of the government and those 
characteristics which aim to preserve rights by 
limiting power, such as the recognition of the 
liberty of the individual citizen; the separa- 
tion of the legislative, executive, and judicia! 
powers; the power of the national govern- 
ment to act directly upon the citizens of each 
state within certiin limitations, and the en- 
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forcement by the judicial power, of the su- 
periority of the Constitution to the laws. 

In his closing sentence the author says: “Let 
us change and adapt our laws as the shifting 
conditions of the times require, but let us 
never abandon or weaken this fundamental 
and essential characteristic or our ordered 
liberty.” 


“Corporation Forms and Precedents, Annotated.” 
- William M. Fletcher. 1 vol. Buckram, 


$10 

McQuillin on “Municipal Corporations.” Vol- 
ume 5 now published. Volume 6, containing 
Index, will be ready early in the fall. 

Parker's “New York Criminal Code and Penal 
Law.” Flexible, $4. 








Abstracts. 

“Certificates v. Abstracts of Title.”—6 Law- 
yer and Banker, 175. 

“Relation of Title Insurance to Abstracts.” 
Ae Lawyer and Banker, 175. 

iT. 

“Sovereignty over the Air.”"—49 Canada 
Law Journal, 359. 

Aliens. 

“How California Treats the Japanese.”—45 
Chicago Legal News, 380. 

“The California Alien Land Law.”—6 
Lawyer and Banker, 126. 

Arbitration. 

“Settlement of International Disputes by 
and between the English Speaking People.”— 
22 Yale Law Journal, 583. 

Army and Navy. 

“Increased Naval Power.”—20 Case and 
Comment, 101. 
Assumpsit. 

“The King v. The Royal Bank.” (Recovery 
of money received by one person which in 
justice and equity belongs to another.) —49 
Canada Law Journal, 389. 

Attomeys. 

“The Passing of the Legal Profession.”— 
22. Yale Law Journal, 590. 

“Points in Legal Ethics.”—17 Law Notes, 70. 

“Professional Ethics.”—45 Chicago Legal 
News, 365. 

“The Case of Mr. Justice Cohalan.” (Agree- 
ment by attorney to use political influence to 
secure city contracts in consideration of per- 
centage of profits.)—5 Bench and Bar, 50. 
Aviation. 

“Aircraft and the Future.”—The Outlook, 
June 28, 1913, p. 452. 

Banks. 

“The Law of Banking.”—30 Banking Law 
Journal, 515. 

“Modern Banking and Trust Company 
Methods.”—30 Banking Law Journal, 537. 

“Clearing-houses and Currency.”—7 Bank- 
ers Home Magazine, 13. 

“Beefsteak and the Banker.” (Shortage of 
Livestock.)—7 Bankers Home Magazine, 24. 
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Recent Articles of Interest to Lawyers 








Chase’s “New York Pocket Code of Civil Pro- 
cedure.” Flexible, $4 


oe “New York Banking Law.” Buckram, 


Pastels “New York Insurance Law.” Buck- 
ram, $3. 
Bender's “New York Penal Law and Criminal 
Code.” Buckram, $4 

Cook's “New York Annotated Penal Law and 
Criminal Code.” Buckram, 


Parsons’ “New York Code of Civil Procedure.” 
$4 


“Pacific States Digest.” Covering all Pacific 
States Reports prior to the Pacific Reporter. 
3 vols. Buckram, $30 


Bills and Notes. 

“The Negotiable Instruments Law.”—30 
Banking Law Journal, 477. 

“The International Law of Bilis and 
Checks.”—17 Law Notes, 67. 

Buildings. 

“ ‘New Buildings.’ "—77 Justice of the 
Peace, 267. 

Carriers. 

“Contractual Limitation of Carriers’ Lia- 
hility for Property in New York.”—5 Bench 
and Bar, 57. 

“Limiting Foreign Vessel Owner’s Liability.” 
—17 Law Notes, 45. 

Champerty. 

“Maintenance and Champerty.”—17 Law 
Notes, 48. 

: —— Fees.”—The Fra, July 1913, p. 

18. 


Commerce. 

“Federal and State Regulation.”—19 Vir- 
ginia Law Register, 168. 

“The Minnesota Rate Case.” (Right of 
state to fix rates on portions of interstate 
routes.) —19 Virginia Law Register, 161. 

“The Minnesota Rate Cases.”—1 California 
Law Review, 439. 

“The Webb Act.” Divesting intoxicating 
liquors of their interstate commerce character 
in certain cases.) —22 Yale Law Journal, 567. 

“The Borderland and the Nation.”—The 
Outlook, June 21, 1913, p. 363. 

Constitutional Law. 

“Home Rule for the Cities of Pennsyl- 
vania.”"—45 Chicago Legal News, 372. 

“The Extent of the Police Power of the 
State to Destroy Private Property Without 
Compensation.”—45 Chicago Legal News, 375. 

“The Fifteenth Amendment.” (Proposal to 
ee negroes.) —6 Lawyer and Banker, 
129. : 


Courts. 
“The Open Court.”—49 Canada Law Jour- 
nal, 357. 
“The Courts of Ontario.”"—49 Canada Law 
Journal, 361. 
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New Books and Recent Articles 


Courts-Martial. 

“Courts-Martial and Military Courts.”—20 
Case and Sa 84. 

Criminal Law. 

“European Systems of State Indemnity for 
Errors of Criminal Justice.”—14 Criminal Law 
Journal of India, 57 

“Probation and Jurisdiction."—17 Law 
Notes, 65. 

“A Brief Review of Criminal Cases in the 
(Illinois) Supreme Court for the Past Year.” 
—8 Illinois Law Review, 104. 

Crown. 

“The Position of the Crown under the Pub- 

Se Justice of the Peace, 278, 291, 


leeds. 
“The Execution of Deeds.”—135 Law Times, 


Descent and Distribution. 

“Testamentary and Intestate Succession.” 
(Right of murderer of ancestor to succeed 
-_ property.)—1 California Law Review, 


Easement. 

“Way of Necessity, How Acquired and How 
Lost.”—49 Canada Law Journal, 398. 
Eugenics. 

“Rational Eugenics.”"—6 Lawyer and Bank- 
er, 143. 
Evidence. 

“The Problem of Proof.”—8 Illinois Law 
Review, 77. 
Ferries. 

“Ferries.”—77 Justice of the Peace, 277. 
Foreign Countries. 

“In Constantinople.”"—The Century Maga- 
zine, July, 1913, p. 374. 
Highways. 

“Meetings on Highways.”—77 Justice of the 
Peace, 265. 
Husband and Wife. 

“Implied Agency of Wife for Husband.”— 
17 Law Notes, 44 
Incompetent Persons. 

“The Sociology of Insanity."—6 Lawyer and 
Banker, 160. 
Infants. 

“Torts of Infants.”—17 Law Notes, 64. 
Initiative, Referendum and Recall. 

“The Referendum Principle in Législation.” 
—5 Bench and Bar, 43. 
Innkeepers. 

“Innkeepers and their Lien.”—77 Justice of 
the Peace, 289. 
International Law. 

“Naval Officers and International Law.”— 
20 Case and Comment, 99. 
Judges. 

“A Retiring Age for Judges.”"—49 Canada 
Law Journal, 369. 
Jurisprudence. 

“American and Greek Jurisprudence Com- 
pared.”—20 Case and Comment, 117 

“French Law and Procedure.”—46 National 
Corporation Reporter, 766. 
Law Books. 

“Evolution 


in Annotation.”—20 Case and 
Comment, 114. 
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Life Tenants. ! 

“Found Money. Is it Capital or Income?” 
—49 Canada Law Journal, 349. 

Martial Law. 

“Military Dictatorship in California and 
a Virginia."—1 California Law Review, 
413. 

Master and Servant. 

“Servants’ Authority in Emergencies.”—34 
Australian Law Times, 77 

“Agreements under Workmen’s Compensa- 
tion Act.”—45 Chicago Legal News, 368. 

“The Federal Employers’ Liability Act.”—19 
Virginia Law Register, 171. 

Militancy. 

“Militancy and Legal Liability. 48 Law 
Journal, 353. 

“The Meaning of ‘Civil Commotion.’ 
(Right to recover for damage resulting from 
action of militant suffragists under policy in- 
suring against damage caused by “civil com- 
motion.” )—48 Law Journal, 353. 

Militia. 

“Lawyers and the Militia.”.—20 Case and 
Comment, ' 

“Use of Military to Restrain Industrial 
Tumults and Disorders.”—20 Case and Com- 
ment, 108. 

Mines. 
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A Record of Bench and Bar 


Hon. Ruffin G. Pleasant 


Attorney-General of Louisiana 


Honorable R. G. Pleasant was born in 
Shiloh, Louisiana, June 2, 1871. His 
schooling and college education was at- 
tained in seven different institutions. He 
went first to school at Concord Institute, 
at Shiloh; then to public school at Farm- 
erville, Louisiana; to Ruston College, 
Ruston, Louisiana; to Mount Lebanon 
College, Mount Lebanon, Louisiana, and 
to the Louisiana State University, Baton 
Rouge. He was graduated from that 
institution in 1894. In addition, he was 
then adjutant of the corps of cadets, and 
captain of the varsity football and base- 
ball teams. 

During 1894-5 he taught at the uni- 
versity, attending the Harvard summer 
school of law in the summer of 1895. 
In the following year he attended the 
Yale Law School. In 1897 he returned 
to the Louisiana State University, where 
he taught law and civics. 

When the Spanish-American War 
broke out he resigned from the faculty 
of the college to become Lieutenant Col- 
onel of the First Regiment, Louisiana 
United States Volunteer Infantry. He 
was soon after appointed president of 
the general court-martial by General 
Fitzhugh Lee, with jurisdiction over the 
first division of the Seventh Army 
Corps. After the war he was appoint- 
ed a member of the Spanish-American 
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War Veteran Fund Commission, which 
has since disbursed some $50,000 to 
Louisiana veterans, this money having 
been voted to them by Congress. 

After the war he settled in Shreve- 
port, where he was soon after elected 
city attorney. In 1904 he was re-elected, 
and again in 1906. 

On the election of Honorable Walter 
Guion attorney general in 1908 Colonel 
Pleasant was appointed assistant attor- 
ney-general, and filled that position ac- 
ceptably until 1911, when he was elected 
attorney-general by 30,000 majority in the 
Democratic primaries. Since his incum- 
bency of his present position Colonel 
Pleasant has distinguished himself with 
creat ability in several important causes 
in the United States Supreme Court. 

Mr. Pleasant, as assistant attorney 
general, appeared with Attorney Gen- 
eral Guion before the Interstate Com- 
merce Commission in the Shreveport- 
Texas rate cases, and later as attorney 
general made the principal argument be- 
fore the commerce court in favor of up- 
holding the orders of the Interstate 
Commerce Commission, declaring Texas 
interstate rates discriminatory as against 
shippers from other states. The com- 
merce court upheld the decision of the 
Commission. The effect of the holding 
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is that no state may by its state rates im- 
pede the flow of commerce from other 
states, or protect its own shipments 
against outside competition. 

There is probably more litigation in 
Louisiana over the construction of the 
Civil Code and 
general _ statutes 
and constitutional 
amendments than 
in any other south- 
ern state, and the 
attorney general is 
kept busy giving 
opinions and by 
the other arduous 
duties attaching to 
this most important 
office. Colonel 
Pleasant has been 
equal to every 
emergency and 
maintains the high 
standard set by his 
predecessor, Judge 
Walter Guion, one 
of the ablest lawy- 
ers of Louisiana. 

Among other 
honors’ conferred 
on Mr. Pleasant in 
the last few years 
was his election to 
the presidency of 
the alumni society 
of the Louisiana 
State University in 
1909. 

Personally, Colonel Pleasant is ur- 
bane and dignified, easily accessible to 
the people, and deservedly popular with 
all classes of his fellow citizens. In the 
prime of a vigorous manhood, with his 
fine talents and great industry, it is safe 
to predict for him a successful future 
career. 


Lord Macnaghten. 


LONG and honorable career was 

brought to a close by the death, on 
February 17, of Lord Macnaghten, at 
the age of eighty-three. 


This distinguished jurist came of an 
ancient Scottish family settled in the 
north of Ireland. He received his edu- 
cation at Queen’s College, Belfast, and 
Trinity College, Cambridge, where he 
won honors both as a scholar and an 
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athlete. Called to the bar at Lincoln’s 
Inn in 1857, he was advanced to the rank 
of Q. C. in 1880, in which year he also 
entered Parliament as member for his 
native county of Antrim. Three years 
later he declined the offer of a chancery 
judgeship, and, in 
1886, the offer of 
the home secretary- 
ship. In 1887 he 
enjoyed the unique 
distinction of be- 
coming a Lord of 
Appeal without the 
usual preliminary 
service on the 
bench in the lower 
courts, and con- 
tinued to serve in 
that capacity with 
undiminished vigor, 
notwithstanding 
his advanced age, 
until the brief ill- 
ness which termi- 
nated in his death. 

To American 
lawyers he is 
known chiefly 
through his judi- 
cial work. In his 
more than quarter 
of a century’s serv- 
ice in the House 
of Lords he par- 
ticipated in the 
formulation of 
many decisions which have had a far- 
reaching effect on the jurisprudence, 
not only of Great Britain, but of 
this country as well. To this work 
he brought not only a profound knowl- 
edge of the law and a judicial mind 
of a high order, but also a not incon- 
siderable degree of literary skill. “He 
possessed,” said Lord Haldane, “a com- 
mand of language as accurate as it was 
picturesque.” 

His opinions are notable for their 
epigrammatic statement of the legal 
principle involved, their lively narrative 
of the relevant facts, an appreciation of 
the element of human interest, and for 
a lambent humor which illuminates while 
it enlivens. 

His discussion of the Rule in Shelley’s 
Case in Van Grutten v. Foxwell [1897] 
A. C. 658, in which he traces the history 
of that famous doctrine, is thoroughly 
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characteristic. “It was always being 
disparaged,” he says, “and, what was 
perhaps worse, it was always being ex- 
plained.” In the course of his learned 
and instructive discussion, in which he 
traces the degeneration of the rule, orig- 
inally founded on feudal principles, into 
an artificial formula, he pauses to remark 
that “it is one thing to put a case like 
Shelley’s in a nutshell, and another thing 
to keep it there,’—an opinion in which 
even American lawyers have reason to 
concur. 

The reports abound with instances of 

the narrative skill which invests his 
opinions with so much of interest. The 
story of the effort of the Galician emi- 
grants to Canada to free themselves from 
a religious domination under which they 
had suffered in the native land, as related 
in Zacklynski v. Polushie [1908] 
65; the sketch of the character and 
career of the eccentric Mr. Winans, in 
Winans v. Atty. Gen. [1904] A. C. 287; 
the history of the difficulty which led to 
the famous suit of Allen v. Flood [1898] 
A. C. 1, 17 Eng. Rul. Cas. 285, are ran- 
dom illustrations. 

From one of these may be taken an 
example—though not perhaps the best 
which might be found—of his power to 
state a legal principle in a concise and 
striking way: ‘“Domicil of origin, or as 
it is sometimes called, perhaps less ac- 
curately, ‘domicil of birth,’ differs from 
domicil of choice in this,—that its char- 
acter is more enduring, its hold stronger, 
and less easily shaken off.” 

An ironical note is often manifest. 
His opinion in a recent case involving 
the liability of a solicitor for the fraud 
of his managing clerk begins: “My 
Lords, in the office of Grace, Smith, & 
Company, a firm of solicitors in Liver- 
pool of long standing and good repute, 
the appelle int, Emily Lloyd, a widow 
woman in humble circumstances, was 
robbed of her property. It was not 
much, but it was all she had; and after 
the order of the court of appeal revers- 
‘ng a decision in her favor, she was com- 
pelled to appeal to this House as a pau- 
per. 
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Another instance of his irony contains 
an effectual rebuke of sectarian contro- 
versy; where, referring to the Galician 
emigrants already mentioned, he says: 
“For some time they had no church—no 
priest to bury their dead, or perform the 
marriage service, or keep them in the 
straight path, and guard adherents of 


the true faith against the dangerous and 
deadly errors of Christians of another 
denomination.” 

His successor is Mr. Justice Parker, 
whose appointment as a Lord of Appeal 
has been hailed by the English legal 
periodicals as eminently fitting. 


Death of a Prominent Young 
Mississippi Lawyer. 


The entire community, but especially 
the bar of Jackson, Miss., were shocked 
by the untimely and unexpected death of 
Mr. A. H. Whitfield, Jr., July 14, 1913. 
Mr. Whitfield had been m his usual 
health up to Friday afternoon, July 11th, 
when he was taken with a chill at his 
desk, the result of exposure in a rain- 
storm immediately preceding: He was 
taken home, acute Bright’s disease de- 
veloped and he expired Monday morning 
at 8 o'clock. 

Mr. ‘Whitfield was born in Grenada, 
Miss., twenty-nine years ago. He re- 
ceived his legal education at the Univer- 
sity of Mississippi at Oxford, having re- 
ceived his literary education at Millsap 
College, Jackson, Miss. A son of Hon. 
A. H. Whitfield, the distinguished ex- 
Chief Justice of Mississippi, he inherit- 
ed many of the strong mental qualities 
of his father, and the rare and gracious 
qualities of his cultured mother. In his 
brief legal career he had already taken a 
prominent place at the bar and was a 
member of the firm of Flowers, Alexan- 
der & Whitfield. Mr. Whitfield was “a 
gentleman to the manner born,” a lawyer 
who loved his profession and exemplified 
in his professional life its highest ideals. 
His unexpected and untimely death has 
caused sorrow to his professional breth- 
ren throughout the state, who knew and 
loved and admired him as a fine type of 
citizen and lawyer. 





O, I have been vastly diverted with the story.—Sheridan. 


Closed Season. An indignant Indiana 
citizen told this tale of his woes to Edi- 
tor Charles B. Landis, of Delphi. 

“Now Charlie,” said the indignant In- 
dianian, “I want to put it to you plain 
to see if I ain’t right. Away along last 
spring an agent came around peddling 
portable bathtubs. Now, of course, I 
ain’t got no bathtub in my house no more 
than some of my neighbors; so I bought 
one, thinkin’ it was a good thing. He 
promised delivery the first of April, but 
no tub. In June and July and August 
and September, not a sign of one. Now 
he comes along, here in the middle of 
October, with the bathing season practi- 
cally over, and wants me to take this tub, 
and I'll be durned if I do it.” 


Fading Fast Away. A young Eng- 
lishman, after he had been in Devil’s 
Valley for a couple of months, began to 
grow thin. Wyoming cooking did not 
appeal to him. Besides his squeamish 
appetite, there was another thing that 
the natives held against him,—his out- 
landish custom of taking a bath every 
morning. One day his landlady was dis- 
cussing him with a friend. “I tell ye 
what, Sal,” said the visitor, “he’s jest a 
wastin’ away a-grievin’ for some gal 
back east thar.” 

“Nothin’ o’ the kind,” said the land- 
lady contemptuously. “You mark my 
words, now—that young feller he’s jest 
a-washin’ hisself away.” 


In the Dog Days. An _ invalid  dis- 
turbed all the inmates of his boarding 
house one sweltering July night by imi- 
tating a dog. When asked why he did 
so, he said he had been ordered by his 
physician to take port wine and bark. 


A Placebo. A German doctor was 
consulted by a very sick patient, and hav- 
ing called while the doctor was engaged, 
he wrote his prescription, and threw it 
down to the sick man in haste, saying: 
“There, take that!’ The patient took 
the prescription and left. A few days 
after he returned to the doctor and re- 
ported himself well. 

“But,” said he, “I found it hard to 
swallow, as I never swallowed paper be- 
fore as a medicine; but I got it down, 
and am well, thank God!’ 


A Difference of Opinion. At the time 
the cholera was so bad in Prague, Dr. R. 
was called out of a warehouse suddenly 
to see a patient. At the time he entered 
the sick room the family physician did 
the same. The two doctors found thei1 
patient in a strong perspiration, and both 
put their hands under the bedclothes in 
order to feel his pulse, but, by accident, 
got hold of each other’s. 

“He has the cholera!” cried Dr. R. 

“No such thing,” said the other; “he’s 
only drunk!” 


Straight Talk. In a police court at 
Lincoln, Nebraska, a Greek was asked 
by the magistrate if he understood the 
meaning of an oath. This is the impres- 
sive way in which he defined it: 

“Talka to God—talka to heaven. 
Talka straight—no lish business at all. 
Talka jes’ right. 


she 


Unrealized Happiness. .““Why is 
getting a divorce?” 

“On the ground of misrepresentation. 
She says that before they were married 
he claimed to be well off.” 

“And what does he say?” 

“He says he was, but didn’t know it.” 
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Case and Comment 


Acquitted. Waiter—Have you tried 
our turtle soup, sir? 

Diner—Yes, I have tried it, and my de- 
cision is that the turtle proved an alibi !— 
Sydney Bulletin. 


A Hay-Fever Sentence. The prisoner 
stood before the bar to hear his sentence. 
Counsel, hopeful of a light penalty, stood 
beside him. His Honor opened his 
mouth and spake. 

“Horace Green,” he began, “you have 
been guilty of a serious offense against 
the law of this state. I have examined 
into the facts of the case thoroughly, 
and while I find that there are mitigating 
circumstances, I intend not to let you go 
free. The court sentences you— 

Here the first ticklings of a sneeze 
threatened the judge’s dignity. He 
closed his eyes, drew in a long breath. 

“A-t-c-h,” he began, “a-t-c-h—a-t-c-h” 

The convulsions grew, but the count- 
er blast did not come. They lessened 
gradually, but still his Honor sat 
with closed eyes waiting for the 
“CH-O-0-O!!!” 

Counsel leaned 
hopefully and 
silence. 

“I am glad, your Honor,” he said, 
“that the court’s sentence upon my client 
is a suspended sentence.”—N. Y. Post. 


still more 
awkward 


forward 
broke the 


To the Point. Abernethy, the  cele- 
brated physician, was never more dis- 
pleased than by having a patient detail 
a long account of troubles. A woman 
knowing Abernethy’s love of the laconic, 
having burned her hand, called at his 
house. Showing him her hand, she said: 
“A burn.”—“A poultice,” quietly an- 
swered the learned doctor. The next 
day she returned and said: “Better.”— 
“Continue poultices,” replied Dr. A. In 
a week she made her last call and her 
speech was lengthened to three words: 
“Well—your fee ?”— 

“Nothing,” said the gratified phy- 
sician, “you are the most sensible woman 
I ever saw.” 


Unlike the Lawyer Men. The Moberly 


Monitor is telling this little story on a 


lawyer there. It happened in Judge Ted- 
ford’s court, and the witness was a negro 
woman, whose reply to every question 
was “I think so.” 

Finally the opposing lawyer rose and 
pounded on the desk. “Now, you look 
here,” he roared, “you cut that thinking 
business and answer my questions. Now 
talk.” 

“Mr. Lawyer Man,” said the witness, 
“Mr. Lawyer Man, you will have to 
‘scuse me. I ain’t like you ’terneys. I 
can’t talk without thinkin’.” 


The Painters. An old farmer who had 
never been to the city before and had 
never seen the fire department was stand- 
ing: on the corner one day when the fire 
engine came out. A policeman ran up 
to him and shouted: 

“Look out for the engine.” 

The old farmer jumped aside and 
gazed excitedly at the, on-rushing en- 
gine, then got right back in the road 
again. Along came the hook and lad- 
der wagon and ran into him, sending him 
sprawling to the pavement. The police- 
man ran and picked him up and said: 

“Well, look here, I thought I told you 
to look out for the engine.” 

The farmer answered excitedly : 

“Well, gosh durn it, Mr. Policeman, 
I did look out for the engine, but what 
in tarnation was them drunken painters 
in such an all-fired hurry for?’—Na- 
tional Monthly. 


Quick to Learn. 


, 


With the coming of 
women to a small mining camp in the 
interior of Alaska, the local authorities 
found it advisable to caution the In- 


dians about swearing in public. In a 
short time most of them realized that 
swearing in public was punishable by a 
short jail sentence. 

One of these Indians was a witness in 
a case of some importance in the local 
justice court, and had testified to cer- 
tain facts which greatly exasperated 
counsel for the defense. With his hand 
upraised, the lawyer impressively thun- 
dered; “Now Nick, will you swear ;”— 

“No!” shouted the Indian; “Me no 
swear ;—swear talk no good here!” 












